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DECISION AND DISMISSAL OF COMPLAINT 
 
 On March 11, 2004 Council 15, AFSCME, AFL-CIO, Local 1376 (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the City of Derby (the City) violated §7-470 of the Municipal Employee 
Relations Act (MERA or the Act) when it changed the manner in which Field Training 
Officers were paid for the Field Training Officer Program. 
 
 After the requisite preliminary administrative steps had been taken, the matter 
came before the Labor Board for a hearing on July 12, 2005.  Both parties appeared, were 
represented and allowed full opportunity to present evidence, examine and cross-examine 
witnesses and make argument.  The parties submitted a partial stipulation of facts and 
exhibits for the Labor Board’s consideration.  Based on the entire record before us, we 
make the following findings of fact and conclusions of law and we dismiss the complaint. 



 

FINDINGS OF FACT 

1. The City is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of all permanent, full-time investigatory and 
uniformed members of the City Police Department, excluding the Chief and Lieutenants.   
 
3. The Union and the City are parties to a collective bargaining agreement with 
effective dates of July 1, 2003 to June 30, 2006. (Ex. 2). 
 
4. In 1997, the City Police Department established a Field Training Program in 
which seasoned police officers would serve as Field Training Officers to orient 
supernumerary officers and provide remedial training to newly appointed regular officers. 
As part of the assignment as a Field Training Officer, the trainer is required to complete 
and submit daily observation reports (DOR) regarding the trainee.  The Field Training 
Program runs for approximately 14 weeks whenever there is a new recruit.  The 
Operations Manual does not mention a stipend for Field Training Officers. (Ex. 10). 
 
5. Since 1997, Sergeant Scott Todd has been the Field Training Office administrator.  
On or about December 31, 1997 Sergeant Todd issued a memo to all Field Training 
Officers (Ex. 5) stating: 
 

Effective immediately all overtime generated from the F.T.O. program is 
to be submitted to me for approval prior to submission to Lt. Mascolo. 
Please put all requests in my mailbox until another method is developed.  
Please do not submit requests directly to shift supervisors as I need to 
track the accumulation of overtime in the program.   
 
I also need copies of all overtime requests that have already been 
submitted to the Lieutenant.  Please have these copies in my mailbox by 
Tuesday, 6 January 1998. 
 
Also, keep in mind that the one hour overtime permitted for D.O.R. 
completion should only be used when necessary.  If the D.O.R. can be 
filled out “on shift” I would expect this to be done.  Also, on “limbo” 
days, when no D.O.R. is necessary, there should be no requests for 
overtime submitted.  Remember that the continued success of this program 
depends on our ability to keep it within budget!    

 
6. From February, 1998 until approximately April, 1999 Sergeant Todd was out of 
work with a workers compensation injury. During that time Officer Chuck Stankye 
(Officer Stankye) served as the Field Office Training Program administrator.   
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7. All overtime requests in the Police Department are initiated by the filing of a form 
requesting payment for overtime.  (Exs. 6 and 9). From at least June 1998 until December 
2004, Field Training Officers submitted overtime requests on Department forms for work 
done on the DORs they completed regarding trainees.  On most of these forms, the 
officers indicated actual hours they worked regarding the request for overtime.  On more 
than a few occasions, an officer would indicate only that the overtime was for the Field 
Training Program with no designation of the actual hours worked.  (Ex. 9).  Some Field 
Training Officers did not submit overtime requests for the work they performed in the 
program.  A Field Training Officer would not get paid for anything related to the program 
if he did not submit a request for overtime. At least some officers over the years did not 
work the actual hours of overtime indicated on the overtime slip for work related to the 
Field Training Program. 
 
8. At some point between 1998 and 2004 Sergeant Todd came to believe that the 
overtime paid to the Field Training Officers was in the nature of a stipend and was not 
tied to actual overtime hours worked.   
 
9. Sometime in January 2004 Sergeant Mascolo began to question the overtime slips 
submitted by the Field Training Officers.  In response to his questions, Detective 
Sergeant Narowski asked Sergeant Todd and Chief Cota about the payment system for 
overtime for the program.  Sergeant Todd informed Sergeant Narowski that the Field 
Training Officers were paid one hour per day as a stipend.  Chief Cota informed Sergeant 
Narowski that one hour per day overtime was authorized for the program but that the 
overtime was not a stipend but payment for extra time to complete the FTOs.   
 
10. On or about January 14, 2004 Sergeant Todd sent an e-mail message to the Field 
Training Officers (Ex. 3) stating: 
 

The LT has ordered the following into effect immediately.  The 5 hour 
overtime incentive that you have been receiving while in process with a 
recruit can only be taken if you actually stay past your normal shift end 
time for the hour to complete the DOR.  
 
If you don’t stay for the hour, don’t put in for it. You MUST have the on 
duty desk officer and the on duty supervisor/OIC sign the forms effective 
immediately.  Do not turn them into me anymore.  I do no know what 
brought his on, but we have no control over it so do what needs to be done 
to accomplish it.  

 
11. By e-mail message dated July 29, 2004 Sergeant Todd sent the following message 
to Sergeant Mascolo (Ex. 4): 
 

Up until this morning, my recollection was that FTO’s were given one (1) 
hour of O.T. per day (Monday through Friday) while they were assigned a 
recruit as an incentive (stipend).  While researching your request for 
information regarding this issue, I came across the attached memo dated 
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31 DEC 97.  It has become apparent to me via this memo that FTO’s were 
only supposed to take the O.T. stipend when they actually stayed to 
complete the DOR, and that the stipend was not automatic. 
 
I do not recall how all the FTO’s (including myself) came to believe that 
the stipend was automatic, but I must reverse my stance on the issue and 
state that the O.T. was only supposed to be taken if the officer actually had 
to stay to complete the DOR.   

 
12. Since January 2004 the Field Training Officers have only received overtime in the 
program if they actually worked the overtime hours completing the required DORs. 
 

CONCLUSIONS OF LAW 

1. An employer commits a prohibited practice when it unilaterally changes a term or 
condition of employment that is a mandatory subject of bargaining unless the employer 
establishes an adequate defense.  
 
2. The City did not commit a prohibited practice. 

DISCUSSION 

 In this case, the Union contends that the City unilaterally changed a condition of 
employment when, after many years, it began requiring training officers to actually work 
the overtime hours for which they were paid under the Field Training Program.  The 
Union argues that the one hour per day of overtime was previously considered a stipend 
which was automatically received by the training officers whether they stayed past their 
shift to complete reports or not. 
 
 The City maintains that the overtime connected to the program was never 
intended to be an automatic stipend and that the Union cannot claim a unilateral change 
when the City requires the officers to actually work the overtime for which they request 
payment.  In this case, we agree with the City. 
 
 It is well settled that it is a violation of the Act for an employer to unilaterally 
change a condition of employment that is a mandatory subject of bargaining unless the 
employer establishes an adequate defense.  East Hartford Housing Authority, Decision 
No. 3733 (1999); Town of Hamden, Decision No. 2394 (1989); State of Connecticut 
(Department of Correction), Decision No. 2729 (1989); Norwalk Third Taxing District, 
Decision No. 3695 (1999).  A condition of employment may be established through the 
past practice of the parties.  City of Norwich, Decision No. 1735 (1979).  A union’s 
prima facie case in support of a claim of unilateral change in a past practice is to show 
that clear existence of the practice and a unilateral change in that practice made by the 
employer.  Norwalk Third Taxing District, supra.  Once the union has made out is prima 
facie case, the burden shifts to the employer to establish an adequate defense.    
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 In the instant case, the Union has failed to establish a prima facie case of 
unilateral change.  In this regard, the evidence does not support the conclusion that the 
training officers were consistently and automatically paid the equivalent of an hour per 
day overtime for each day that the training program was in effect.  Specifically, the 
unrefuted evidence establishes that some officers were never or rarely paid for the time 
they spent completing the necessary reports.  Further, the overtime slips submitted into 
evidence do not establish consistent “stipends” for each of the officers.  Rather, the slips 
indicate that the officers submitted different requests for different times that they served 
in the program.  Also, the creating documents for the program as well as the 1997 memo 
from Sergeant Todd clearly indicate that any extra money paid in conjunction with the 
program would be paid on an overtime basis for hours actually worked after the officers’ 
regular shifts.  Thus we cannot find, based on this record that there developed a clear and 
fixed practice of paying Field Training Officers a “stipend” associated with this program. 
Rather we find that some, and perhaps many, officers submitted “overtime” requests 
throughout the years for time that they did not actually work.  The record does not 
support a finding that these submissions were made in actual bad faith but rather support 
a conclusion that everyone, including department management, had allowed a system to 
develop in which certain employees were being paid for time they did not actually work.  
For purposes of the case before us, it is sufficient to say that the record clearly does not 
support a conclusion that there existed a fixed practice of paying an automatic stipend to 
Field Training Officers. 

ORDER 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 

ORDERED that the complaint filed herein be and the same hereby is 
DISMISSED.  
 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
 
     C. Raymond Grebey 
     C. Raymond Grebey 
     Alternate Board Member 
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CERTIFICATION 
 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 10th 
day of March, 2006 to the following: 
 
Warren Holcomb, Attorney 
Berchem, Moses & Devlin     RRR 
75 Broad Street 
Milford, CT 06460 
 
Eric R. Brown, Attorney 
Council 15, AFSCME, AFL-CIO    RRR 
290 Pratt Street 
Meriden, CT 06450 
 
 
 ________________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 

 6


	DECISION AND DISMISSAL OF COMPLAINT
	FINDINGS OF FACT

