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DECISION AND CERTIFICATION AND MODIFICATION OF UNIT 
 
 On March 19, 2005 the International Association of Firefighters, AFL-CIO, Local 
2233 (the Union) filed a petition with the Connecticut State Board of Labor Relations 
(the Labor Board) seeking to modify an existing bargaining unit of fire department 
personnel of the Town of Wilton (Town) to include the position of Fire Marshal.  On 
April 6, 2005 the Agent of the Labor Board ordered an election to determine if the Fire 
Marshal desired to be represented by the Union.  On April 28, 2005, the Town objected 
to the Order of Election by submission of a brief supporting its position. The election was 
held on May 2, 2005 in which the Union prevailed.  The Labor Board ordered a hearing 
on the Town’s objection.  On July 15, 2005 the parties appeared for a hearing before the 
Labor Board at which all parties were given the opportunity to present evidence and 
make argument.  The parties submitted a full stipulation of facts and exhibits for the 
Labor Board’s consideration.  Both parties filed post-hearing briefs, which were received 
by the Labor Board on September 12, 2005.  
 



THE HEARING 

 The parties stipulated to the following facts.  

1. The Union has at all relevant times herein been the exclusive bargaining 
representative of the uniformed and investigatory positions within the Fire Department 
for the Town, with certain exceptions. 

 
2. The Union and the Town are parties to a collective bargaining agreement that 
covers the period of time from July 1, 2004 through June 30, 2007, which agreement 
includes the following provision: 
 

Article 1 – The Town recognizes the Union as the sole and exclusive 
bargaining agent for the bargaining unit consisting of all uniformed and 
investigatory positions within the Wilton Fire Department, up to and 
including the rank of Lieutenant, Captain, Station Captain, Fire Inspector, 
and Deputy Fire Marshal, specifically excluding part-time employees, 
supervisors, office/clerical employees, Fire Chief, Deputy Fire Chief(s), 
Fire Marshal, and other employees excluded by the Municipal Employees 
Relations Act. 

 
3. The recognition clause contained in Article 1 of the current collective bargaining 
agreement is identical to the recognition clause contained in the parties’ prior contract 
which covered the period of July 1, 2001 through June 30, 2004. 

 
4. The exclusion of the Fire Marshal from the recognition clause of the collective 
bargaining agreement was negotiated and agreed to in 1988.  On November 1, 1988, the 
Town signed a Memorandum of Agreement with the Union.  The Union signed the 
Memorandum of Agreement on November 3, 1988.  The Memorandum stated: 
 

The Town of Wilton and Local 2233 of the International Association of 
Firefighters do hereby agree that Article 1 – Union Recognition shall be 
amended to read: “The Town recognizes the Union as the sole and 
exclusive bargaining agent for the bargaining unit consisting of all 
uniformed and investigatory positions within the Wilton Fire Department, 
up to and including the rank of Lieutenant, Inspector, and Deputy Fire 
Marshal, specifically excluding part-time employees working less than 
twenty (20) hours per week and seasonal employees, office/clerical 
employees, Fire Chief, Deputy Fire Chief(s), Fire Marshal, and other 
employees excluded by the Municipal Employees Relations Act. 
 

5. The exclusion for the Fire Marshal was then placed into the parties’ collective 
bargaining agreement covering the period of July 1, 1989 through June 30, 1991.  The 
exclusion has remained in the contract since that time. 
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6. Prior to the contract covering July 1, 2001 through June 30, 2004 time period, the 
Union attempted to negotiate a change to the recognition clause that would have placed 
the Fire Marshal into the bargaining unit.  However, the parties could not reach an 
agreement for that change and the exclusion remained in the contract.  The Union did not 
propose to change the recognition clause to include the Fire Marshal in the bargaining 
unit for the current contract. 
 
7. David Kohn is an employee of the Town of Wilton Fire Department. 
 
8. From on or about July 1989 to February 2002, Mr. Kohn held the position of 
Deputy Fire Marshal, which is within the bargaining unit. 

 
9. On or about January 23, 2002, the Town’s First Selectman, Paul Hannah (“Mr. 
Hannah”) sent Mr. Kohn a letter that offered him the position of Fire Marshal.  The letter 
also enclosed the terms and conditions of the employment offer and a copy of the 
position description.  The position description noted that the Fire Marshal was not within 
the bargaining unit. 
 
10. Mr. Kohn was aware of the fact that the Fire Marshal was not a position within 
the bargaining unit. 
 
11. On January 30, 2002, Mr. Kohn signed the letter from Mr. Hannah that indicated 
his acceptance of the Fire Marshal position.  He also sent a letter to Mr. Hannah that 
stated: 
 

“By this letter and the attached memorandum I am pleased to advise you 
of my decision to accept the offer of the position of Fire Marshal the 
Town of Wilton made to me on 1/23/02. 
 
I have been proud to serve the Town through both career and volunteer 
fire service and welcome the opportunity to continue to do so.  The 
current as well as changing landscape and population needs of Wilton 
present challenges to the services of the Fire Marshal’s Office that I look 
forward to addressing.   
 

  Please extend my appreciation to the Board of Selectmen for their confidence 
  and support.” 
 

12. Prior to January 23, 2002, Mr. Kohn had extensive negotiations with the 
representative(s) of the Town regarding the terms and conditions that would attach to his 
job as the Fire Marshal.  These terms included his salary and benefits package.  During 
these negotiations, Mr. Kohn received the assistance of the representatives of the Union, 
even though he was accepting a position outside of the bargaining unit.   
 
13. On June 28, 2002, the Town and Mr. Kohn reached an agreement concerning the 
treatment of the vacation time Mr. Kohn had accrued prior to his acceptance of the Fire 
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Marshal position.  That agreement was signed by Mr. Kohn on July 11, 2002 and by the 
Town on June 30, 2002.  The agreement stated, among other things: 
 

“On February 4, 2002, you were promoted to Fire Marshal, a non-
bargaining unit position. . .. and 
 
In lieu of carrying forward the 32 vacation days . . . the Town will pay you 
the sum of $8,525.31, the cash value of these days using your contract 
hourly rate calculation based on your final annual Deputy Fire Marshal 
salary of $69,269.00.” 

 
14. Had Mr. Kohn not accepted the Fire Marshal position, the Town would not have 
purchased his accrued vacation time. 
 
15. On or about February 20, 2004, Mr. Kohn filed a petition for modification of the 
bargaining unit.  Mr. Kohn’s petition sought to include the Fire Marshal position in the 
bargaining unit.  Due to concerns of standing, Mr. Kohn withdrew this petition on or 
about January 21, 2005. 

 
16. On or about October 20, 2004, the Union filed a clarification petition, which 
sought to include the Fire Marshal position in the bargaining unit.  It also filed a 
modification petition on or about December 9, 2004, which raised the same issues in Mr. 
Kohn’s petition.  The Union subsequently withdrew these petitions. 
 
17. On or about March 19, 2005, the Union filed the modification petition that is 
currently pending before the State Board.  This petition seeks to include the Fire Marshal 
position in the bargaining unit. 
 
18. On April 28, 2005, the Town timely filed its opposition to the pending 
modification petition. 

 
DISCUSSION 

 In this case, the Union asserts that its petition to modify the existing firefighter 
bargaining unit to include the position of fire marshal is timely pursuant to the language 
of §7-471(4) of the Act.1  The Town takes the position that the petition should be 
dismissed because the collective bargaining agreement between the parties contains a 
recognition clause that expressly excludes the fire marshal position.  The Town argues 
that the Union, having agreed to the clause and having failed to negotiate a change to it, 
                                                 
1 Conn. Gen. Stat. §7-471(4) provides: An employee organization or a municipal employer may file a 
petition with the board seeking clarification or modification of an existing unit.  The power of the board to 
make such clarifications and modifications shall be limited to those times when a petition for clarification 
or modification is filed by either an employee organization or a municipal employer.  No petition seeking a 
clarification or modification of an existing unit shall be considered to be timely by the board during the 
term of a written collective bargaining agreement, except that a petition for clarification or modification 
filed by an employee organization concerning either (1) a newly created position or (2) any employee who 
is not represented by an employee organization, may be filed at any time.   
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must live with the recognition clause for the duration of the current contract.  The Town 
asserts that the §7-471(4) exception, relied upon by the Union, does not apply here 
because the fire marshal is not the kind of “orphaned employee” contemplated by the 
statute.  The Town further asserts that the language of 7-471(3) which provides that 
“…No existing units shall be altered or modified to conform to this provision” prohibits 
the instant petition. 
 
 We have not previously considered the language of §7-471(4) in a context such as 
this.  Prior to 1991, §7-471 did not contain subsection (4).  That section of the statute was 
added by Public Act 91-255.   Under the statute as written prior to the 1991 amendment, 
this Board had opportunity to examine the timeliness of modification petitions filed 
during the term of a collective bargaining agreement.  In City of New Haven, Decision 
No. 2034 (1981) the Labor Board considered a petition filed by individual employees 
seeking to modify a bargaining unit to include their positions, even though the Union and 
the City had expressly agreed to exclude those positions in the recognition clause of the 
collective bargaining agreement.  In that case, the Labor Board found that it did not have 
jurisdiction to grant the petition concerning the confidential positions because the Labor 
Board only has jurisdiction to determine confidentiality status when there is a dispute 
between the employer and the union.  Citing East Hartford Board of Education, 
Decision No. 1980 (1981), the Board stated “…the legislature intended questions of 
exclusion and inclusion to be settled by the parties within wide limits specified by the Act 
(they would not be free to agree to a unit forbidden by the Act…) and to be determined 
by the Board only if the parties cannot agree.” East Hartford, supra at 3.  The Board 
went on to find that it was required to take jurisdiction over a question involving the 
status of an individual as a “department head” as that determination is entrusted to the 
Labor Board by statute and cannot be deferred to an agreement of the parties.   In 
addressing the parties’ obligations to abide by their recognition agreements, the Board 
stated in East Hartford, supra: 
 

We find that a petition for modification is timely if it is filed more than a 
year after a prior valid election even though it is filed during the life of an 
existing valid contract.  We also find, however, that the parties are bound 
by the terms (including the recognition clause) of an existing contract 
unless they can make a showing (1) that would relieve them of the 
obligation of the provision under prevailing legal or equitable principles; 
(2) that would reveal a conflict between a contractual provision and the 
policies of the Act, or (3) that would indicate a change of circumstances 
which would render the contract provision substantially less compatible 
with the policies of the Act than it was initially. 

 
The 1991 amendment seems to recognize the potential problems posed by a 

modification petition filed during the term of a collective bargaining agreement.  In this 
regard, the amendment initially forbids the filing of a modification or clarification 
petition during the life of a collective bargaining agreement.  Also, however, in apparent 
recognition of special circumstances that might warrant the filing of a petition during that 
time, the amendment goes on to specifically allow such a petition if filed by an employee 
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organization and the position sought to be included is either newly created or one that is 
not represented. 

 
Following the passage of S.A. 91-255, the Board considered other situations 

involving modification petitions. In City of Meriden, Dec. No. 3268 (1995), involving a 
petition by the City to exclude certain positions from an agreed-upon unit, the Board 
dismissed based on its conclusion that the positions were not “administrative officials” 
pursuant to the Act.  In that case, we also noted, without conclusion, that there might be 
potential conflicts between our current case law and the 1991 amendment to §7-471.   In 
City of Bridgeport, Decision No. 3486 (1997), we considered an employer petition to 
exclude two positions from an established unit.  In ruling on the Union’s Motion to 
Dismiss, the Board discussed the language of §7-471(4), concluding that the section is 
not clear and unambiguous since the individual sentences in the section appear to 
contradict one another.  We concluded that an appropriate interpretation of the statute 
would allow either employers or unions to file modification petitions during the 
regulatory window period, finding that any other interpretation of the statute would 
render a bizarre result in the collective bargaining scheme.  In so concluding, we also 
stated in a footnote “Of course, the statute makes clear that a Union may also file outside 
the window period for the two stated reasons in the last sentence of §7-471(4).”  
Bridgeport, supra at 6.       

 
 Against this backdrop, we now consider the language of §7-471(4) in the face of a 
recognition agreement specifically excluding the sought-after position.  We first note that 
we agree with the Town that this petition seems to cut against one of the main goals of 
the collective bargaining scheme – mandating that the parties live up to the agreements 
they make.  However, we cannot ignore the language of the statute which presumably 
embodies the policy supported by the legislature.  That is, to allow unrepresented 
employees the opportunity to decide upon their collective bargaining status, even during 
the term of a collective bargaining agreement.  Although the statutory language does not 
address the situation in which a Union petitions for the very same position it agreed to 
exclude, this lack of reference does not justify dismissal of the petition in the face of the 
language giving specific direction to this Board to allow, without limit, a petition filed by 
an employee organization seeking to include an unrepresented employee.  It may very 
well be that the legislature intended to protect only those employees who, as the Town 
describes in this case, have never before been considered for inclusion in a bargaining 
unit.  Unfortunately, the statutory language does not place such limits on the timeliness of 
these petitions.  It now appears that there is a conflict between the contract provision and 
the policy expressed in the Act.  As such, and as we stated in East Hartford, supra, the 
contract must yield to the statutory requirements.   
 
 Finally, we find that the language of §7-471(3) does not prohibit this petition. As 
stated by this Board in Town of Greenwich, Decision No. 3091 (1993), we do not believe 
that this section of the statute was intended to forbid the ability to conform bargaining 
units to the changing workplace.  Instead we believe this section of the statute was 
intended to protect bargaining units and bargaining relationships from automatic 
reformation upon passage of the legislation.  Likewise, the language of  §7-476, which 
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does not require the alteration of existing bargaining units during the term of a collective 
bargaining agreement also does not forbid this petition.   
 
 Based on the above, we find the petition to be timely, we certify the results of the 
election and we modify the bargaining unit. 
 

MODIFICATION OF UNIT 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 
 
 CERTIFIED that the bargaining unit here in question be and the same hereby is, 
modified to include the position of Fire Marshal.  
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
  
     Wendella A. Battey 
     Wendella A. Battey 
     Acting Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
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CERTIFICATION 

 

Attorney Daniel P. Hunsberger 
UPFFA of CT      RRR 
35 Glen Hollow Drive 
Monroe, Connecticut  06468 
 
Attorney Stephen M. Sedor 
Durant, Nichols, Houston, Hodgson &   RRR 
   Cortese-costa 
1057 Broad Street 
Bridgeport, Connecticut  06604 
 
 
 _________________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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