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DECISION AND DISMISSAL OF COMPLAINT 
 

 On March 19, 2001, Locals 196, 318, 355, 478, 538, 562, 610, and 704, Council 
4, AFSCME, AFL-CIO (the Union) filed a complaint (Case No. SPP-22,351) with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging the State of 
Connecticut Office of Labor Relations (the State) violated the State Employee Relations 
Act (SERA or the Act) when it unilaterally changed conditions of employment and 
repudiated the collective bargaining agreement in subjective bad faith by charging sick 
leave to certain bargaining unit members when the Governor instructed non-essential 
employees not to report to work.  Also on March 19, 2001, the Union filed a complaint 
(Case No. SPP-22,352) with the Labor Board alleging the State violated SERA when it 
unilaterally changed conditions of employment and repudiated the collective bargaining 
agreement in subjective bad faith by charging vacation leave to certain bargaining unit 
members when the Governor instructed non-essential employees not to report to work. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on March 12, 2004.  All parties appeared, were represented, 
and afforded a full opportunity to adduce evidence, examine and cross-examine 



witnesses, and make argument.  Both parties filed post-hearing briefs, the last of which 
was received on June 25, 2004. 
 
 On the basis of the entire record before us, we make the following findings of fact 
and conclusions of law and we dismiss the complaints. 

 
FINDINGS OF FACT 

1. The State is an employer within the meaning of the Act. 
 

2. The Union is an employee organization within the meaning of the Act, and, at all 
material times, has been the exclusive bargaining representative for a unit of clerical 
employees employed by the State (NP-3 bargaining unit). 
 
3. At all material times, the State and the Union were parties to a collective 
bargaining agreement with effective dates of July 1, 1999 to June 30, 2002.  (Ex. 4). 

 
4. The collective bargaining agreement (Ex. 4) contains the following relevant 
provisions: 

ARTICLE 30 

Vacations & Personal Leave 

Section Three. (c)  A holiday or a day granted by statute in lieu thereof occurring 
during the vacation of an employee shall be recorded as a holiday, and not as a 
day of vacation.  When a full day off is granted by act of the Governor, an 
employee on vacation shall not have the day charged as vacation. 
 

*** 

ARTICLE 31 

Sick Leave 

Section Seven.  (b)  A holiday occurring when an employee is on sick leave shall 
be counted as a holiday and not charged as sick leave.  When a full day off is 
granted by the act of the Governor, an employee on sick leave shall not be 
charged as being on sick leave. 

 
5. Certain State Personnel Regulations (Exs. 8 & 9) predate the relevant language of 
the collective bargaining agreement and are as follows: 
 

Section 5-247-8.  Holidays occurring when on sick leave.  A holiday occurring 
when an employee is on sick leave shall be counted as a holiday and not charged 
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as sick leave.  When a full day off is granted by the act of the Governor, an 
employee on sick leave shall not be charged as being on sick leave. 
(Effective July 9, 1975) 

*** 

Section 5-250-5.  Holiday credit when on vacation leave.  A holiday or a day 
granted by statute in lieu thereof granted to state employees occurring during the 
vacation of an employee shall be recorded as a holiday, and not as a day of 
vacation.  When a full day off is granted by act of the Governor, an employee on 
vacation shall not have the day charged as a vacation day. 
(Effective July 9, 1975) 

6. On December 5, 1978, Sandra Biloon, Director of Personnel and Labor Relations, 
issued General Notice No. 78-16 to all agency heads.  The General Notice (Ex. 12) 
addressed the State’s policy on adverse weather conditions as follows: 
 

The Governor will continue to direct early closings, late openings or in rare 
instances, general closings because of extreme adverse weather conditions. 
 
In the event of extreme heat, inoperable heating facilities or other emergency 
conditions, agency heads in buildings under their jurisdictions, are to check with 
the Personnel Division, extension 5530 prior to ordering early closings, late 
openings or shutdowns. 
 
In the event of an early closing or late opening, only those employees 
immediately affected (at work or scheduled to report for work) by the adverse 
conditions will be granted time off. 

 
7. On December 22, 1995, Carol F. Russell, Personnel Administrative Section Chief 
of the State of Connecticut Department of Administrative Services (DAS), issued Bureau 
of Employee Relations Memorandum No. 96-43 PA 29 to agency personnel 
administrators.  The memorandum (Ex. 10) addressed the treatment of employees during 
the early release of December 14, 1995 as follows: 
 

As a result of storm condition on Thursday, 12/14/95, agency heads were authorized 
by Governor Rowland to begin releasing employees at 2 p.m., provided that adequate 
staffing for essential services was maintained.  This early release was to facilitate safe 
travel by supporting a more manageable traffic flow throughout the state.  Employees 
so released should have such time recorded as “ww” on their time and attendance 
records. 
 

Agencies are reminded that staff who remained on duty after 2 p.m. are not eligible 
for compensatory time for any hours worked which were part of their regular 
schedule.  Also, staff who were authorized to leave work prior to 2 p.m. or who were 
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absent from work for the entire day are not covered by the early release, and shall 
have such absence charged against the applicable balance (i.e. vacation, sick, personal 
leave, etc.). 

 
8. On January 11, 1996, DAS Deputy Commissioner Joseph G. Wankerl issued 
Bureau of Employee Relations Memorandum No. 96-47/GA 1 to state agency heads.  
The memorandum (Ex. 11) addressed the treatment of employees during the January 8, 
1996 closing as follows: 

 
On Monday, January 8, 1996, Governor John Rowland closed state offices and 
directed that all nonessential employees not report to work because of adverse 
weather conditions. 
 
Nonessential employees scheduled to work on that day will record their absence by 
the symbol “WW”.  Essential employees who did report to work for their regular 
morning or evening shift assignment will be granted equivalent time off.  This applies 
specifically to regularly scheduled hours worked during the period 6 a.m. to midnight.  
Hours worked in excess of an employee’s regular schedule shall be compensated as 
overtime consistent with the applicable contract or state regulation. 
 
Employees who were not scheduled to work on January 8, 1996 are not covered by 
the Governor’s directive.  Employees absent because of illness or scheduled to take 
vacation leave, personal leave, or other earned time shall have the appropriate leave 
balance charged and shall not be eligible for “WW” time.  Employees on leave of 
absence without pay (including voluntary leave) or other scheduled day off, such as a 
pass day or “flex” day, shall not be eligible for “WW” time. 

 
9. On March 14, 1998 in the matter of a grievance arbitration between the State and 
the Union for the P-2 bargaining unit, the Arbitrator ruled that the State did not violate 
the collective bargaining agreement when it charged sick leave to a P-2 bargaining unit 
member on January 8, 1996.  The relevant contract language exactly mirrors the contract 
language found in the NP-3 collective bargaining agreement. 
 
10. On March 5, 2001 and March 6, 2001, Governor John G. Rowland instructed 
nonessential State employees not to report to work due to adverse weather conditions.  
(Ex. 5). 
 
11. On March 8, 2001, Linda J. Yelmini (Yelmini), Director of Labor Relations, 
issued General Notice 2001-03 to Labor Relations designees.  This memorandum (Ex. 5) 
addressed the treatment of employees during the March 5 and 6 closing as follows: 
 

Consistent with past practice, contractual and statutory provisions, you are reminded 
of the following: 
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1. Nonessential employees scheduled to work on either day will record their absence 
by the symbol “WW”.  Essential employees who did report to work will be paid 
in accordance with contractual and statutory provisions.  Essential employees are 
not eligible for compensatory time off. 

 
2. Employees who were not scheduled to work on March 5 and/or March 6 are not 

covered by the Governor’s request.  Employees absent because of illness or 
scheduled to take vacation leave, personal leave or other earned time shall have 
the appropriate leave balance charged and shall not be eligible for “WW” time.  
Employees on leave of absence without pay (including voluntary leave) or other 
scheduled day off, such as a pass day or “flex” day, shall not be eligible for 
“WW” time. 

 
12. Bargaining unit member Sandra Rey (Rey) was charged sick leave on March 5 
and March 6, 2001 for an absence which spanned March 1, 2001 to March 22, 2001. 
 
13. Bargaining unit member Michelle Keefe (Keefe) was charged vacation leave on 
March 5 and March 6, 2001 for an absence which spanned March 6, 2001 to March 16, 
2001.  There was a subsequent change to Keefe’s attendance records and she was re-
credited two vacation days. 
 
14. There may be other bargaining unit members who were similarly situated and 
charged sick or vacation leave on March 5 and March 6, 2001. 
 
15. On December 14, 2001, Governor Rowland issued Executive Order No. 23 (Ex. 
14) which stated in relevant part: 

 
NOW THEREFORE, I, John G. Rowland, Governor of the State of Connecticut 
by the authority vested in me by section 1-4 of the Connecticut General Statutes 
and the Constitution of the State of Connecticut do hereby declare all state offices 
closed on December 24, 2001 and the day considered to be a state holiday and a 
day of Thanksgiving to honor the importance of loved ones during these difficult 
times. 

 
16. On December 17, 2001, Director of Labor Relations Yelmini issued General 
Notice No. 2001-17 to labor relations designees.  The memorandum (Ex. 15) addressed 
the treatment of employees on December 24, 2001 as follows: 

 
On December 14, 2001, Governor John G. Rowland signed Executive Order No. 
23 closing state offices on December 24, 2001 and designating the day as a state 
holiday and “a day of Thanksgiving to honor the importance of loved ones during 
these difficult times”. 
 

Employees should record their absence as a holiday.  It is considered a 
nonpremium holiday and statutory and contractual provisions would control the 
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payment for that day.  Employees absent because of extended illness or 
prescheduled to take vacation leave, personal leave or other earned time on 
December 24, 2001 do NOT have to charge appropriate leave balances.  As with 
other holidays, employees on unpaid leave of absence will not be paid for the day.  
Employees normally scheduled to work on holidays who work on December 24, 
2001 will be paid in accordance with statutory and contractual provisions. 

 

CONCLUSIONS OF LAW 

1. It is a violation of Section 5-272 (a) (4) of the Act for an employer to repudiate a 
collective bargaining agreement. 

 
2. The State did not violate the Act. 

DISCUSSION 

 
 In the instant case, the Union pursues only a repudiation claim, asserting that the 
contract language is clear that, when a full day off is granted by the Governor, bargaining 
unit members should not be charged sick or vacation leave.  The Union agrees that the 
State repudiated the contract when it charged sick or vacation leave to bargaining unit 
members in 2001.  The State argues that the Union has failed to demonstrate a breach of 
the contract, let alone any repudiation.  In this case, we find no repudiation. 
 
 As we stated in State of Connecticut, Department of Social Services, Decision 
No. 3834 (2001): 
 

 In analyzing repudiation claims, the Labor Board has historically determined that 
repudiation can occur in three ways.  The first is where the respondent has taken an 
action based on an interpretation of the contract and that interpretation is asserted in 
subjective bad faith by the respondent.  The second is where the respondent has taken 
an action based upon an interpretation of the contract and that interpretation is 
frivolous or implausible.  The third type of repudiation does not involve assertion of 
an interpretation of the contract by the respondent but, instead, the respondent either 
admits or does not challenge the complainant’s interpretation of the agreement, but 
seeks to defend its action on a collateral ground such as financial hardship or 
administrative difficulties.  Town of Trumbull, Decision No. 2102 (1981); Hartford 
Board of Education, Decision No. 2141 (1982) and cases cited therein. 

 
 Here, the contract language does state “when a full day off is granted by act of the 
Governor” employees will not be charged vacation or sick leave.  On March 5 and March 
6, 2001, the Governor instructed nonessential employees not to report to work.  Despite 
this instruction, certain bargaining unit members were charged vacation and sick leave on 
March 5 and March 6, 2001. 
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 The State defends on several grounds.  First, the State points to the pre-existing 
personnel rules and argues that the contract language only addresses holidays or other 
“official” days off granted by the Governor, not days off granted due to adverse weather 
conditions.  The State next argues that its interpretation of this contract language has been 
historically and consistently asserted.  Finally, the State points to a grievance arbitration 
award in another bargaining union in which an arbitrator interpreted the same language in 
the State’s favor. 
 
 While we find the Union’s interpretation of this language to be more convincing 
than the State’s interpretation, “we do not have jurisdiction to decide whether there has 
been a mere breach of the agreement.”  State of Connecticut, Department of Social 
Services, Decision No. 3652 (1998); Town of Plainville, Decision No. 1790 (1979).  
Were we serving as arbitrators in this matter, it is likely we would find for the grievant.  
However, we can only find a repudiation in this case if we find that the State asserted its 
interpretation in bad faith.  Because the State historically and consistently applied its 
interpretation and relies on a favorable grievance arbitration award interpreting the same 
language in its’ favor, we find that the State’s interpretation was not asserted in 
subjective bad faith nor wholly frivolous or improbable.  Further, nothing in the record 
supports a finding that the State’s behavior in this regard resulted in a unilateral change. 
 

Based on the above discussion, we dismiss the complaints. 

ORDER 

 Pursuant to the power vested in the Connecticut State Board of Labor Relations 
by the State Employee Relations Act, it is hereby 
 
ORDERED that the complaints filed herein be and the same hereby are, DISMISSED. 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
      John W. Moore, Jr 
     John W. Moore, Jr. 
     Chairman 
      
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 

  
I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th 

day of September, 2005 to the following: 
 
Attorney William Gagne, Jr 
Gagne & Associates      RRR 
970 Farmington Avenue 
Suite 207 
West Hartford, CT 06107 
 
Attorney Ellen M. Carter 
Office of Policy, Management, and Labor Relations  RRR 
450 Capitol Avenue 
MS#53OLR 
Hartford, CT 06106-1308 
 
Robert Curtis, Director 
Office of Policy, Management, and Labor Relations 
450 Capitol Avenue 
MS#53OLR 
Hartford, CT 06106-1308 
 
Kevin M. Murphy, Coordinator of Collective Bargaining & Organizing 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT 06051 
 
Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT 06051 
 
              

   
__________________________ 

              Jaye Bailey, General Counsel 
             CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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