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DECISION AND DISMISSAL OF COMPLAINT 
 

 On March 13, 2001, Locals 387, 391, and 1565, Council 4, AFSCME, AFL-CIO 
(the Union), filed a complaint with the Connecticut State Board of Labor Relations (the 
Labor Board), amended on October 9, 2002.  Specifically, the Union alleged that the 
State of Connecticut, Department of Correction (the State or DOC) violated Section 5-
272 of the State Employees Relations Act (SERA or the Act) by refusing to provide 
compensatory time to essential employees working during weather related emergency 
closings. 
 
 After the requisite preliminary steps had been taken, the parties appeared before 
the Labor Board for a hearing on October 30, 2002 and April 14, 2003.  All parties were 
afforded a full opportunity to adduce evidence, examine and cross-examine witnesses, 



and make argument.  All parties filed post-hearing briefs, the last of which was received 
on August 8, 2003. 
 
 On the basis of the entire record before us, we make the following findings of fact 
and conclusions of law and we dismiss the complaint. 
 

FINDINGS OF FACT 

 
1. The State is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act, and, at all 
material times, has been the exclusive bargaining representative of several classifications 
of DOC employees, including central transportation unit members, correction officers, 
counselors, and food service supervisors (the NP-4 bargaining unit). 
 
3. At all material times, the State and the Union have been parties to a collective 
bargaining agreement with effective dates of July 1, 1994 through June 30, 2001. (Ex. 4). 
 
4. There is no language in the collective bargaining agreement which addresses 
compensatory time for essential employees working during weather related emergency 
closings.  (Ex. 4). 
 
5. DOC correctional facilities operate on a continuous basis (24 hours per day, 7 
days per week, 365 days per year). 
 
6. At all material times, essential employees in the NP-4 bargaining unit were 
required to report to work when nonessential employees were not so required as a result 
of adverse weather conditions. 
 
7. The State assigned the code “ww” to signify an emergency closing as a result of 
adverse weather conditions for payroll purposes.  Such code allowed employees to be 
paid when they were instructed not to report to work or were dismissed early.  There was 
no requirement for those employees to use accrued leave time. 

 
8. At all material times, some correction officers and correction medical attendants 
were assigned to the University of Connecticut Health Center facility (UCONN). 
 
9. On September 27, 1985, nonessential employees were instructed not to report to 
work or were dismissed early as a result of Hurricane Gloria.  Essential employees 
required to work received compensatory time. (Exs. 20, 21, 22). 
 
10. On December 11, 1992, nonessential employees were released early as a result of 
adverse weather conditions.  Essential employees required to work did not receive 
compensatory time. (Ex. 18d). 
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11. On December 14, 1995, nonessential employees were released early as a result of 
adverse weather conditions.  Essential employees required to work did not receive 
compensatory time. (Ex. 16a). 
 
12. On January 8, 1996, Governor John Rowland ordered nonessential employees to 
not report to work due to adverse weather conditions. (Ex. 8). 
 
13. By memorandum dated January 9, 1996 from DOC Personnel Director Maria 
Houser (Houser) to all unit heads, directors, and personnel mangers, Houser instructed 
(Ex. 7): 
 

In the case of a natural disaster or other emergency, should the Governor of 
the State of Connecticut declare a State of Emergency or close state offices, 
the following shall be the official DOC policy: 
 
Essential personnel* must report to duty.  In DOC, essential employees are 
those employees designated Hazardous Duty and therefore entitled to a 
Hazardous Duty (20 year) retirement.  Employees so designated must report 
regardless of their work location.  Should an employee so designated be 
unable to report, the employee must notify the facility or work location in 
advance of the start of their shift in accordance with facility practice.  An 
employee unable to report must request use of PL time to cover any absence. 
 
Regarding the January 8, 1996 date any employee who was denied use of a PL 
and ordered to report to work and did not report shall be considered to have 
been on unauthorized leave.  Wardens should assure each employee in this 
situation is met with personally to discuss the reason they did not report to 
duty as scheduled.  If a Warden/designee told an employee that they were not 
to report to work, that employee shall be granted WW time for the date. 
 
Any employee who was not required to report to duty who did report shall be 
paid for the day and be granted compensatory time off for hours worked. 
 
*The only exception to this policy is Correctional Identification and Records 
personnel.  Even though their designation is not hazardous duty, they are 
essential personnel and are required to work in an emergency situation.  Such 
employees shall be paid for the day and granted equivalent time off for all 
hours worked. 

 
14. By memorandum dated January 11, 1996 from the Department of Administrative 
Services Deputy Commissioner Joseph Wankerl (Wankerl) to State agency heads, 
Wankerl outlined the procedure for coding “ww” time for nonessential employees 
instructed not to report to work due to adverse weather conditions.  Wankerl also advised 
agency heads to grant equivalent time off to essential employees.  (Ex. 8). 
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15. By memorandum dated January 16, 1996 from Houser to DOC unit heads, 
directors, and personnel managers and copied to the Union, Houser forwarded Wankerl’s 
January 11, 1996 memorandum, stating (Ex. 9): 
 

Attached is a memorandum from DAS Deputy Commissioner Joseph Wankerl 
informing us that essential employees, first and second shift, who worked 
their normal shift on the above date will be granted a compensatory day off.  
This is different from what we have done on other occasions and should not 
be considered precedential should another such closing occur.  This time 
should be recorded as earned “ww” time. 
 
Essential employees who were, in effect, excused by their supervisor, will be 
accounted for by “ww” rather than Personal Leave (PL), Vacation Leave or In 
Lieu of Holiday (IL) leave. 
 
Essential employees who called in sick will be charged sick leave; essential 
employees who failed to call in will be charged with unauthorized leave (UL), 
absent an acceptable excuse, and may be subject to discipline if they have had 
prior dependability problems. 
 
Pre-scheduled time off will remain as approved, except for administrative 
clerical (NP-3) employees whose collective bargaining agreement provides for 
recording this date as “ww” even if they had pre-scheduled vacation or sick 
leave. 

 

16. By memoranda dated January 23, 1996 and February 5, 1996, DOC Personnel 
Manager Mike Baird (Baird) clarified the procedure for granting essential employees 
compensatory time for work performed during the January 8, 1996 storm.  (Exs. 10, 11). 

 
17. On March 7, 1996, June 8, 1999, September 16, 1999, February 6, 2001, and 
March 9, 2001, nonessential employees were released early or instructed to report late as 
a result of adverse weather conditions.  Essential employees required to work did not 
receive compensatory time. (Exs. 15, 16c, 18a, 18b, 18c). 
 
18. On March 5 and March 6, 2001, the Governor instructed nonessential employees 
not report to work as a result of severe adverse weather conditions (Storm Emily). (Ex. 
6). 

 
19. By memorandum dated March 8, 2001 from the Office of Policy Management 
Director of Labor Relations Linda Yelmini (Yelmini) to labor relations designees, 
Yelmini provided the following instructions (Ex. 6): 
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On Monday and Tuesday, March 5 and 6, 2001 Governor John G. Rowland 
asked nonessential state employees not to report to work because of the 
adverse weather conditions. 
 
Consistent with past practice, contractual and statutory provisions, you are 
reminded of the following: 
 

20. Nonessential employees scheduled to work on either day will record their absence 
by the symbol “WW.”  Essential employees who did report to work will be paid in 
accordance with contractual and statutory provisions.  Essential employees are not 
eligible for compensatory time off. 
 
21. During the course of Storm Emily and after an automobile accident, DOC 
essential employees assigned to the Central Transport Unit were released from work and 
permitted to code their time as “ww.” 

 
22. In March 2001, there were approximately 35-40 DOC essential bargaining unit 
members assigned to UConn.  These bargaining unit members were granted 
compensatory time for work performed during Storm Emily. 
 
23. The Union filed grievances concerning DOC’s treatment of essential employees 
during Storm Emily.  On June 19, 2001, the State and the Union entered a stipulated 
agreement which resolved some of the issues surrounding Storm Emily.  (Ex. 5). 
 

CONCLUSIONS OF LAW 

1. An employer’s unilateral change to an established past practice in a condition of 
employment that is a mandatory subject of bargaining is a refusal to bargain in good faith 
in violation of § 5-272(a)(4) of the Act, unless an adequate defense is established. 

 
2. To establish a prima facie case of a unilateral change, the Complainant must show 
that there was an existing fixed practice prior to the alleged change and a clear departure 
from that practice. 

 
3. In this case, the Union failed to establish a unilateral change in an existing fixed 
practice. 
 
4. The State did not repudiate the collective bargaining agreement. 

 
DISCUSSION 

 
The Union alleges the State instituted a unilateral change in a condition of 

employment that is a mandatory subject of bargaining and also repudiated the collective 
bargaining agreement.  Specifically, the Union argues that when the State failed to 
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provide compensatory time to essential employees for work performed while non-
essential employees were instructed not to report to work as a result of  Storm Emily, the 
State violated the Act.  The State argues that there was no fixed practice of affording 
essential employees compensatory time under these circumstances.  The State further 
argues there is no language in the collective bargaining agreement relevant to this 
situation and therefore the State did not repudiate the collective bargaining agreement.  In 
this case, we agree with the State that the Union failed to establish an existing fixed 
practice or any repudiation of the collective bargaining agreement. 

 
We have long held that an employer’s unilateral change to an existing fixed practice 

in a condition of employment will constitute a refusal to bargain in good faith unless the 
employer establishes an adequate defense. Norwalk Third Taxing District, Decision No. 
3695 (1999).   Under SERA, the Union is required to “prove the existence of a fixed and 
definite practice in that agency applicable to the bargaining unit question as part of its 
prima facie case of unilateral change.” State of Connecticut (DMV), Decision No. 3806 
(2001).  “Unilateral change implies the existence of a fixed practice prior to the alleged 
change and a clear departure from that practice without bargaining.”  State of 
Connecticut (CHRO) Decision No. 3467 (1997), affirmed Local 2663, Council 4, 
AFSCME v. State Board of Labor Relations, Docket No. CV97-568932 (3/12/97, 
McWeeny, J.); affirmed Local 2663, Council 4, AFSCME v. State Board of Labor 
Relations, 53 Conn. App. 902, 734 A. 2d 150 (1999).   “There is no question that the 
practice must be definite and fixed rather than isolated and sporadic.” State of 
Connecticut (DMV), Decision No. 3806 (2001).   

 
Here, the Union failed to prove the existence of a fixed practice.  The record reveals 

that in only two circumstances in the last twenty years essential employees received 
compensatory time when non-essential employees were instructed not to report to work 
due to adverse weather conditions.1  One such occasion was during Hurricane Gloria in 
1985.  The other occasion occurred in January 1996.  In a memorandum announcing the 
compensatory time for essential employees, the DOC  Director of Personnel, Houser, 
explained:  “This is different from what we have done on other occasions and should not 
be considered precedential should another such closing occur.”  On at least six occasions 
prior to the instant complaint, essential employees did not receive compensatory time 
when non-essential employees were instructed not to report to work due to adverse 
weather conditions.  We therefore conclude essential employees were afforded 
compensatory time on two isolated occurrences and in a sporadic manner.  There is no 
practice. 

 
As to the Union’s contention that the collective bargaining agreement was somehow 

repudiated by the failure of the State to provide compensatory time to essential 
employees, we reject this argument.  There is nothing in the record to support such a 
claim.  In fact, the Union failed to prove even the existence of any relevant contract 
language.  See State of Connecticut, Department of Social Services, Decision No. 3834 
(2001); State of Connecticut, Department of Public Safety, Decision No. 3575 (1998). 
                                                 
1 35-40 bargaining unit members assigned to UConn did receive compensatory time for work performed 
during Storm Emily.  The record is clear that this was an anomaly.  
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 Based on the above, the complaint is dismissed. 

 
ORDER 

 
Pursuant to the power vested in the Connecticut State Board of Labor Relations 

by the State Employees Relations Act, it is hereby  
 
 ORDERED that the complaint filed herein be and the same hereby is, 
DISMISSED. 

 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 

John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 12th 
day of September, 2005 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
970 Farmington Avenue 
Suite 207 
West Hartford, CT 06107 
 
Attorney Ellen M. Carter  
Office of Policy, Management, and Labor Relations  RRR 
450 Capitol Avenue 
MS#53OLR 
Hartford, CT 06106-1308 
 
Robert Curtis, Director 
Office of Policy, Management, and Labor Relations 
450 Capitol Avenue 
MS#53OLR 
Hartford, CT 06106-1308 
 
Albert J. Chiucarello, Service Representative 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT 06051 
 
Attorney Susan  Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT 06051 
 
 _________________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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