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DECISION AND ORDER 
 
 On November 6, 2001 the IAFF, Local 1567 (the Union) filed a complaint with 
the Connecticut State Board of Labor Relations (the Labor Board) alleging that the City 
of Torrington (the City) had violated the Municipal Employees Relations Act (MERA or 
the Act) by the manner in which it made an appointment to the position of lieutenant. 
 
 After the requisite preliminary steps had been taken the parties came before the 
Labor Board for a hearing on November 20, 2002. Both parties appeared, were 
represented and allowed to present evidence, examine and cross-examine witnesses and 
make argument.  Both parties filed post-hearing briefs and the Union filed a reply brief. 
Based on the entire record before us, we make the following findings of fact and 
conclusions of law and we issue the following order.  



 
FINDINGS OF FACT 

1. The City is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of all uniformed and investigatory positions 
within the Torrington Fire Department, excluding the Fire Chief and the Deputy Fire 
Chief. (Ex. 3). 
 
3. There is no civil service commission in the City. 

4. The Union and the City are parties to a collective bargaining agreement with 
effective dates of 1997 – 2001 (Ex. 3) that contains the following relevant provisions: 
 

ARTICLE XXIX – APPOINTMENTS AND PROMOTIONS 
Section 1.  All promotions and appointments to the Department shall be 
made by the Board of Public Safety.  Exclusive of the appointment of 
Probationary Fire Fighters, Chief and Deputy Chief, effective as of the 
date of signing of this Agreement, all promotions shall be awarded in the 
following manner: 
a. The City shall post for ten (10) calendar days an announcement of the 

position to be filled.  All interested personnel eligible to apply must 
make their intentions known in writing to the Fire Chief within ten 
(10) calendar days.  In the event a member is on sick leave, on 
vacation or other legitimate leave, the Department shall make a 
reasonable effort to notify such employee(s) of the promotional notice 
and promotional opening. 

b. The City shall request the Personnel Department of the State of 
Connecticut or such other competent and impartial agency to conduct a 
written examination for those candidates who had made timely 
application and eligible to apply.  The grades of those passing such 
examination shall be posted. 

c. Candidates for promotion who successfully passed the written 
examination with a minimum passing grade of sixty percent (60%) 
shall advance to an oral examination by a panel of three (3) 
professional career fire fighters who shall be selected from 
departments no closer than ten (10) miles of the City of Torrington city 
line and shall be at least one (1) rank higher than the position being 
tested and shall be residents of the State of Connecticut, but shall not 
reside closer than ten (10) miles of the city line of Torrington.  Said 
panel shall score each applicant with a numerical score which shall be 
averaged amongst the panel members, however, if a panel member 
recognizes an applicant, said panel member shall disqualify himself 
and the remaining members scores shall be averaged.  Only averaged 
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oral scores of sixty percent (60%) or more shall be considered in 
determining the final score for any candidate.  

 
In addition to the written and oral examinations, the final score for any 
candidate shall have added to it up to twenty (20) points, determined by 
seniority in the following manner.  One (1) point will be awarded for each 
full year of service, starting with the sixth (6th) full year of service as a fire 
fighter, to a maximum of twenty (20) points after completion of twenty-
five (25) years of service to the Department. 
 
The final score shall then be determined as follows: 
1.  The written examination shall be given a weight of sixty percent (60%) 
of the final score; 
2.  The oral examination shall be given a weight of forty percent (40%) of 
the final score; and  
3.  The seniority points shall be added to the weighted total of the written 
and oral scores. 
d. The final passing scores shall be posted on the bulletin board for five 

(5) calendar days in the order of final total scores. 
e. The top four (4) applicants’ names shall be submitted to the Board of 

Public Safety in order of their scores and said Board of Public Safety 
shall select any one (1) of said candidates and appoint to the position 
forthwith. 

f. The remaining names which were not selected and/or appointed from 
the top four (4) candidates shall remain on the list for one (1) year and 
six (6) months from the date of final score posting on the bulletin 
board and shall be eligible for promotion to the same rank in the event 
of another promotion or vacancy.   

*** 
 
5.  The City Charter (Ex. 7) contains the following relevant provision concerning the 
Board of Public Safety: 
 

§C11-2.  Powers and duties. 
The Board of Public Safety shall have control, management and 
supervision of the Police and Fire Departments of said city and of all 
property belonging to or used in said Departments.  Subject to Section 7-
294e of the General Statutes, said Board shall have the power to appoint 
all regular and supernumerary police and call officers, subject to the 
policies of the Personnel Department; to remove, suspend without pay, 
discipline and prescribe the duties of all officers and members, whether 
regular or supernumerary, of said Police and Fire Departments; to prepare 
budgets for said Departments, and to make all needful rules and 
regulations not contrary to law for the government of said Departments, 
which shall periodically be published and made available within said 
Departments and to others interested.  In appointing the Police Chief and 
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Fire Chief, the Board shall give preference to members of the Police and 
Fire Departments.  Said Board shall have the power to prescribe the 
disciplinary powers of the Fire Chief and the Chief of Police to ensure 
proper operation of the Departments.  Said Board shall also have the 
power to request any city board, commission, committee, or any member 
thereof, or any city official or employee to furnish any information or 
materials which would be of assistance to it in the performance of its 
functions.  
*** 

 
6. Prior to May 6, 1996 Timothy Schapp (Schapp) was a Lieutenant with the City 
Fire Department.   
 
7. On May 6, 1996 Schapp accepted appointment to the position of Deputy Chief.   

8. On or about July 7, 2000 the City suspended Schapp and appointed Lieutenant 
Giampaolo to the position of Acting Deputy Chief. 
 
9. On June 14, 2001 the City posted an announcement for a promotional 
examination for the position of Lieutenant. (Exs. 8A and 8B). 
 
10. On July 16, 2001 the City conducted the written portion of the examination.  Any 
employee who passed the written portion of the exam was allowed to take the oral 
portion of the exam.  (Ex. 9). 
 
11. On August 2, 2001 the City conducted the oral portion of the examination. 
(Ex. 9). 
 
12. Thereafter, the City posted the final scores for the 2001 Lieutenant examination. 
The top 4 candidates were Fire Fighters Tripp, Zavatkay, Hepburn and Meyer. (Ex. 10). 
 
13. On August 8, 2001 the names of the top candidates for Lieutenant were presented 
to the Board of Public Safety which appointed Fire fighter Tripp to the position of 
Lieutenant.  
 
14. Thereafter, pursuant to the collective bargaining agreement between the parties, a 
current and valid list of certified candidates remained for 18 months for the position of 
Lieutenant.  Hepburn withdrew his name from consideration leaving Zavatkay and Meyer 
eligible.  
 
15. On or about September 18, 2001 the City met with certain Union officials 
concerning a potential settlement of a lawsuit filed by Schapp against the City concerning 
his suspension.  The Union objected to the City placing Schapp in a Lieutenant position 
as a resolution of the dispute.  The City and the Union did not reach any agreement 
concerning the Schapp settlement. 
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16. On or about October 23, 2001 the Board of Public Safety voted to demote Schapp 
to the position of Lieutenant, effective November 6, 2001 in accordance with a settlement 
agreement signed between Schapp and the City. (Exs. 5 and 6).  
 
17. On or about October 24, 2001 the City and Schapp entered into a settlement 
agreement (Ex. 6) containing the following relevant provision:  
 

4.  The defendants agree that as of November 6, 2001 Schapp shall be 
demoted to the position of Lieutenant in the Torrington Fire Department 
and shall have his 169 days of sick leave and 43 ½ days of accrued 
vacation time reinstated.  It is understood that the accrued vacation time 
shall be rolled over to the year 2002. Schapp shall retain his present 
positional and departmental seniority as part of this agreement.  The 
defendants agree to be responsible for any past union dues or initiation 
fees that Schapp incurs by reason of his demotion to the position of 
lieutenant.  The defendants further agree to protect and defend Schapp 
from any action taken by the union with regard to Schapp’s demotion.  
Schapp agrees to cooperate fully with the defendants in defense of any 
such action to use his best efforts to support and uphold the provisions of 
this Agreement.  In the event that the defendants are unsuccessful in any 
action brought by the union with regard to Schapp’s demotion to the 
position of lieutenant, the defendants agree to retain Schapp as an 
employee at the same rate of pay as a lieutenant with his number of years 
and seniority would be paid.   

 
18.   The Union was not a party to the settlement agreement. 

19.   At some time prior to November 6, 2001 the Union filed for a Temporary 
Restraining Order preventing the City from returning Schapp to the position of 
Lieutenant.  The request was denied by the Court.  
 
20. At the time of his appointment to the position of Lieutenant, Schapp was not on 
the list of certified candidates for the position of Lieutenant.   
 
21. Upon being appointed Lieutenant, Schapp became the most senior Lieutenant due 
to his retention of seniority in the settlement agreement. Schapp’s return to the bargaining 
unit upon being demoted to Lieutenant affected all the other bargaining unit members’ 
seniority-based rights.   
 
22. On May 8, 2002 Giampaolo was permanently appointed to the position of Deputy 
Chief.  Because Schapp had been returned to a Lieutenant’s position, there was no 
vacancy in that rank upon Giampaolo’s promotion. 
 
23. Prior to Schapp’s suspension, the City had 12 Lieutenants.  During the period of 
Schapp’s suspension, the organizational chart shows 11 Lieutenants because Giampaolo 
was acting as Deputy Chief.  After Schapp’s settlement and until May 8, 2002 the chart 
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shows 13 Lieutenants which includes Schapp and Giampaolo.  After Giampaolo’s 
permanent appointment, the City reverted back to 12 Lieutenants, including Schapp.   
 

CONCLUSIONS OF LAW 

1. The demotion of Schapp to a bargaining unit position had a substantial impact on 
mandatory subjects of bargaining. 
 
2. The City failed to bargain in good faith when it demoted Schapp to a Lieutenant 
position without bargaining with the Union concerning the impacts of that decision. 
 

DISCUSSION  

 In this case, the Union contends that the City’s appointment of Schapp to the 
bargaining unit position of Lieutenant violates the Act because the City did not follow the 
procedures for promotion and did not bargain with the Union before appointing the 
individual to a promotional bargaining unit position. 
 
 The City contends that it is allowed by the City Charter to demote employees and 
that Schapp is qualified to be appointed Lieutenant because he previously held the 
position.  The City also claims that there is no impact on the bargaining unit because 
Schapp’s demotion merely places everyone in the same position as before Schapp was 
promoted to Deputy Chief.  Finally the City argues that the Union waived its right to 
bargain about Schapp’s appointment.  In this case we agree with the Union for the 
following reasons.  
 
 First, we agree with the City that it has the right to initially determine discipline 
including demotion of employees and that the collective bargaining agreement between 
the parties does not address the specific procedures for demoting an employee back into 
the bargaining unit.  However, the City is not free to enter into a settlement which 
substantially impacts the conditions of employment of the members of the bargaining unit 
without first bargaining with the Union about those substantial impacts.  See City of 
Milford, Decision No. 3723 (1999), aff’d Milford Fire Fighters Local 744 v. State 
Board of Labor Relations, Dkt. No. CV99-498392 (12/18/00, Satter, TJR); Town of 
Hamden, Decision No. 2145 (1982). 
 

Here, the record is perfectly clear that the Schapp settlement agreement, to which 
the Union was not a party, substantially affected major terms and conditions of 
employment of the bargaining unit.  The City stipulated that Schapp’s return to the 
bargaining unit with full seniority affected the seniority rights and privileges of all other 
bargaining unit members.  Most importantly, Schapp’s assignment to a Lieutenant 
position at the time that a valid list of candidates existed essentially prevented the 
promotion of another member of the unit.  In this regard, because Torrington does not 
have a civil service commission, the process for promotion is a mandatory subject of 
bargaining.  The collective bargaining agreement shows that the promotional process is 
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well established between these parties and that candidates have the clear right to expect to 
be promoted off a valid list for a period of 18 months after the posting of the final scores.  
Schapp’s intervening appointment to a Lieutenant position eliminated the possibility for a 
bargaining unit member to be promoted when Giampaolo became Deputy Chief.  Further, 
Schapp’s appointment in November, 2001 prevented other bargaining unit members from 
“acting” in a Lieutenant position while Giampaolo was Acting Deputy Chief.  In May, 
2002, when Giampaolo was appointed permanently to the position of Deputy Chief, a 
valid promotional list existed for a Lieutenant vacancy.  But for the Schapp settlement, a 
Lieutenant position would have existed and a bargaining unit member would have been 
promoted off the valid list in accordance with the collective bargaining agreement.  As 
such, the City’s actions substantially impacted the rights of the bargaining unit members. 

 
Finally we do not find that the Union waived its right to bargain concerning this 

matter.  The Union clearly expressed its objection to the demotion, met with the City and 
did not agree to the Schapp settlement.  A mere six weeks later, without again talking to 
the Union, the City entered into the settlement with Schapp and placed him in the 
Lieutenant’s position.  Under the circumstances, the Union cannot be found to have 
waived its right to bargain. 

 

ORDER 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby ORDERED that 
the City of Torrington: 
 
I. Cease and desist from failing to bargain with the Union concerning mandatory 
subjects of bargaining. 
 
II. Take the following affirmative steps which we find will effectuate the purposes of 
the Act: 
 

A.  Immediately rescind Fire Fighter Schapp’s appointment to the position of     
Lieutenant; 

 
B.  Immediately promote to the position of Lieutenant the Fire Fighter who was 
on the valid promotional list and eligible to be promoted when Giampaolo was 
appointed Deputy Chief on May 5, 2002; 

 
C.  Make whole any employee for any losses incurred as a result of Schapp’s 
appointment to the position of Lieutenant in November, 2001; 

 
D.  Bargain immediately upon demand with the Union concerning any impacts of 
the City’s decision to demote Schapp.   
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E.  Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety. 
 
F.  Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty 
(30) days of the receipt of this Decision and Order of the steps taken by the City 
of Torrington to comply herewith. 
 
 CONNECTICUT STATE BOARD OF LABOR  RELATIONS 
 
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
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CERTIFICATION 

This is to certify that a copy of the foregoing was mailed postage prepaid this 11th 
day of March, 2005 to the following: 
 
Attorney Daniel P. Hunsberger 
UPFFA of Connecticut     RRR 
35 Glen Hollow Drive 
Monroe, Connecticut  06468 
 
Attorney Victor M. Muschell 
Muschell, Phalen,  & Simoncelli   RRR 
104 Church Street 
Torrington, Connecticut 06790-5286 
 
Tom Gritt, Personnel Director 
City of Torrington 
Municipal Building, 140 Main Street 
Torrington, Connecticut  06790 
 
 
  _________________________ 

Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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