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DECISION AND DISMISSAL OF COMPLAINT 
 
 On January 2, 2002 the Greenwich Firefighters, Local 1042, IAFF (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Town of Greenwich (the Town) had violated §7-470 of the Municipal 
Employees Relations Act (MERA or the Act) by failing to offer a promotional position to 
the highest ranking candidate.   
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for hearing on May 7, 2003.  Both parties appeared and were represented, 
were allowed to present evidence, examine and cross-examine witnesses and make 
argument.  Both parties filed post-hearing briefs the last of which was received on 
September 17, 2003.  Based on the entire record before us, we make the following 
findings of fact and conclusions of law and we dismiss the complaint.  



 
FINDINGS OF FACT 

1. The Town is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of permanent, full-time fire personnel.  
 
3. The Town and the Union are parties to a collective bargaining agreement with 
effective dates of July 1, 1999 through June 30, 2004 (Ex. 12) that contains the following 
relevant provisions: 
 

ARTICLE XXI – APPOINTMENTS TO POSITIONS AND 
ASSIGNMENT FLOATERS 
A. The Town shall fill any vacancies or new positions in the competitive 
service of the Fire Department first by promotion of the permanent 
employee in the unit bidding on the job who is best qualified to fill the 
position, or, if there is no such person, in such manner as the Town shall 
determine; provided, however, that if rehiring is used to fill the vacancy or 
new position, seniority with the Department shall govern the right of 
rehiring. 

*** 
 

ARTICLE XXII – GRIEVANCE AND ARBITRATION PROCEDURE 
A. …. should an employee or group of employees feel aggrieved 

concerning wages, hours, or conditions of employment, which wages, 
hours, or conditions are controlled by this Agreement or by any 
statute, charter provision, ordinance, rule, regulation, or policy which 
is not in conflict with this Agreement; or concerning any matter 
affecting his/her or their health or safety, adjustment shall be sought as 
follows… 

 
Step 3:  If the grievance is not resolved at Step 2 and the grievance 
involves an alleged violation by the Town of an express provision of 
this agreement, the Union may submit the grievance to the Connecticut 
State Board of Mediation and Arbitration pursuant to the procedures of 
that Board, copy to the Town.  Insofar as that Board is empowered to 
hear and act on the grievance, its decision shall be binding on all 
parties… 

 
*** 
ARTICLE XXIV – PAST PRACTICE CLAUSE 
All benefits and obligations which are not described in this Agreement and 
which are now enjoyed by or required of the employees are specifically 
included in this Agreement by reference just as though each such benefit 
or obligation was specifically set forth.   
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4. During negotiations for the current collective bargaining agreement, the position 
of Deputy Fire Marshal was added to the bargaining unit. 
 
5. During the spring 2001 Union President John Novak and Fire Chief Daniel 
Warzoha discussed and agreed to a job description and exam posting for the position of 
Deputy Fire Marshal. (Ex. 3). 
 
6. The exam posting contained the following relevant language: 

EXAMINATION: The eligibility list for Deputy Fire Marshal will be 
established utilizing the following combined examination weights: 
Written Score (with Seniority)  70% 
Oral Examination Score (Pass Point 70%) 30% 
      100% 

 
7. After the candidates had completed the oral and written portions of the 
examination, the top three candidates were called in for a discussion with the Fire Chief 
concerning his vision for the newly created position. 
 
8.   On January 9, 2002, candidate George Hannigan was appointed to the position 
of Deputy Fire Marshal.  Hannigan was ranked second on the eligibility list. 
 
9. Fire Chief Warzoha appointed Hannigan based on his examination scores as well 
as experience, education, job knowledge and job actions all of which qualified him as the 
best candidate in the Chief’s opinion. 
 
10. In the past, the Town has always appointed in rank order on the eligibility list to a 
promotional position.  Lesser- ranked candidates have been appointed only if the first-
ranked candidate refuses the appointment or there are multiple appointments to be made. 
(Exs. 4 – 8). 
 
11. On December 28, 2001 the Union filed a grievance concerning the Town’s 
appointment of Hannigan to the position of Deputy Fire Marshal.  The grievance was 
denied at Steps I and II.  The Union did not file the grievance for arbitration. (Exs. 10 & 
11).   
 
12. The Greenwich Pay Plan provides in relevant part: 

4.1 Appointment of Classified Positions – All vacancies in the Classified 
Service shall be filled by appointment from a List of Eligibles certified by 
the Director of Human Resources as having successfully passed a 
qualifying examination for either entry-level or promotional positions, or 
where applicable, by transfer of similarly classified employee.   
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13. Section 400 of the Town’s Personnel Policy Manual (Ex. 13) states in relevant 
part: 

Department heads and appointing authority may employ any full time 
candidate shown on the applicable eligibility list certified by the Director 
of Personnel, following…review with the Director of Personnel to assure 
conformance to any collective bargaining agreement and Town Personnel 
policy.   
 

 Section 402.1 of the Town’s Personnel Policy Manual (Ex. 13) states in relevant 
part: 

The Director of Personnel…. is responsible for selecting qualified 
applicants.  

 
CONCLUSIONS OF LAW 

1. The Town did not violate the Act by choosing the second ranked candidate from 
the eligibility list for the position of Deputy Fire Marshal. 
 
2. The Union is barred from challenging the Town’s interpretation of the contract. 
 

DISCUSSION

 In this case, the Union contends that the Town violated the Act by unilaterally 
changing the practice of choosing the highest ranked candidate on an eligibility list to fill 
a promotional position.  The Union also contends that the Town’s actions were in 
violation of an agreement reached between the Union and the Town regarding the exam 
process because the Town added an “interview” to the process to which the Union had 
not agreed.   
 
 The Town argues that the collective bargaining agreement allows its actions; that 
the Union should not be allowed to make its claim regarding breach of an agreement 
concerning the exam process and that the Union’s complaint should be dismissed because 
the Union failed to take the grievance concerning the same subject to arbitration.  In this 
case we agree with the Town for the following reasons. 
 
 Concerning the Union’s claim that the Town breached an agreement concerning 
the exam process by adding an “interview” to the process, we consider this allegation and 
we dismiss it.  First, even assuming a binding agreement exists, the Union has only 
alleged a breach of that agreement, an allegation beyond our jurisdiction.  The Union has 
not alleged that the agreement concerning the posting and exam process resulted from a 
grievance or in lieu of a grievance.  Thus, any violation of the Act would only be viable 
pursuant to a repudiation claim.   The Union has not argued repudiation nor does the 
evidence support such a conclusion.  We also note that any agreement that exists 
concerns the weighting of individuals’ scores for placement on the eligibility list not for 
selection to the position.  The evidence does not support in any manner a conclusion that 
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the eligibility list was influenced by the Chief’s discussions with the top three candidates.  
Indeed, the candidates were already ranked when the discussion with the Chief occurred.  
Thus, this allegation is dismissed. 
    
 Further, this case should be dismissed pursuant to City of New London, Decision 
No. 2411 (1985) in which this Board considered the issue of whether a union which had 
previously filed a grievance against an employer, but failed to pursue it, could bring a 
subsequent prohibited practice complaint against the same employer.  In that case, the 
Board found that the Union will be barred from challenging the employer’s interpretation 
of the contract if: 
 

(A) the issue of contract interpretation determinative of the grievance is the same 
issue of contract interpretation that would be determinative of the prohibited 
practice case; and  

 
(B) the grievance proceedings were fair and regular; and  

(C) the parties have agreed to be bound by grievance settlements; and 

(D) to apply such a bar would not be repugnant to the purposes and policies of the 
Act.   

City of New London, supra.   

 Here, all the criteria of New London have been met.  The issue involved in the 
grievance was whether Article XXIV of the contract mandated that the Town comply 
with a past practice of promoting the highest ranked candidate on an eligibility list or 
whether, as the Town argued, Article XXI allowed the Town to decide who is the 
candidate “best qualified to fill the position”.  The Town’s contractual interpretation 
would give it the right to choose a candidate other than the highest-ranking individual on 
the eligibility list.  This issue of contract interpretation is the identical issue before this 
Board.  In the prohibited practice complaint, the Town has defended against the Union’s 
allegation of unlawful unilateral change by arguing that the contract allows its actions.  It 
is well settled that an employer can successfully defend a unilateral change allegation by 
proving an appropriate contract defense.  Thus, interpretation of the same contract 
provisions is necessary to resolve this issue.  
 
 There is nothing in the record to indicate that the grievance proceedings were not 
fair and regular.  The grievance arbitration process allows for settlements of disputes and 
dismissing this case is not repugnant to the Act. 
 
 Based on the above, the complaint is dismissed.  
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ORDER 

Pursuant to the power vested in the Connecticut State Board of Labor Relations 
by the Municipal Employees Relations Act, it is hereby 

 
ORDERED that the complaint filed herein be and the same hereby is, 

DISMISSED.  
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 

Patricia V. Low 
     Patricia V. Low 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 2nd 
day of February, 2005 to the following: 
 
 
Attorney Daniel P. Hunsberger 
UPFFA of Connecticut     RRR 
35 Glen Hollow Drive 
Monroe, Connecticut  06468 
 
Attorney Saranne P. Murray 
Shipman & Goodwin      RRR 
One Constitution Plaza 
Hartford, Connecticut  06103-1919 
 
 
   ________________________ 
   Jaye Bailey, General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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