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DECISION AND DISMISSAL OF COMPLAINT 
 

On December 6, 2001, the New Britain Board of Education (Board of Education) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board), amended on April 
12, 2002 alleging that Local 1186, Council 4, AFSCME, AFL-CIO (the Union) had violated and 
continued to violate § 7-470(b)(2) of the Municipal Employees Relations Act (MERA or the Act) by 
refusing to delete Section 8.3 from the collective bargaining agreement between the parties.   

 
After the requisite preliminary steps had been taken, the parties waived their rights to a hearing 

before the Labor Board and, pursuant to §§ 7-471-41 and 7-471-42 of the Regulations of State 
Agencies, agreed to a full stipulation of facts and exhibits for the Labor Board to consider.  On June 18, 
2003 both parties submitted post-hearing briefs.  

 
On the basis of the entire record before us, we make the following findings of fact and 

conclusions of law, and we dismiss the Board of Education’s complaint. 
 

FINDINGS OF FACT 

1. The Board of Education is an employer within the meaning of the Act.  

2. The Union is an employee organization within the meaning of the Act 
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3. The Union and the Board of Education were parties to a collective bargaining agreement with 

effective dates of July 1, 1996 through June 30, 2000 that contained the following language: 

Section 8.3 - After a period of three (3) years all written warnings shall be removed from the 
employee’s personnel file in the Personnel Department in accordance with applicable law. 
 

4. The language of Section 8.3 has appeared in each collective bargaining agreement between the 
parties since the 1980’s.  
 
5. In an award issued on February 4, 2000, an arbitration panel of the Connecticut State Board of 
Mediation and Arbitration considered an issue of discipline concerning a Board of Education employee. 
 In its award, the panel stated that the written warning received by the grievant on “April 12, 1995 … 
should have been removed in accordance with Section 8.3 of the contract by April 12, 1998.” (Ex. 17).  
 
6. In March 2000 the parties entered into successor contract negotiations. 

7. During the negotiations, the Board of Education proposed deleting the language in Section 8.3. 
(Ex. 3). 
 
8. The Union did not agree to the Board of Education’s proposal as described above. 

9. By letter dated August 17, 2000 to Union staff representative Paul Wallace (Wallace) (Ex. 4), 
Board of Education Attorney Scott D. Macdonald (Macdonald) wrote in relevant part: 
 

…this will serve as a final written demand that the Union agree to delete the language in the 
current contract in Section 8.3 regarding the removal of materials from employees’ personnel 
files.  As I informed you at the negotiation session on July 24, that provision is contrary to state 
law.  As I also informed you on that day, removal of materials from personnel files is an illegal 
subject of bargaining….  
 

10. During contract negotiations, in 2000 and 2001 the Union filed three prohibited practice 
complaints and the Board of Education filed two prohibited practice complaints with the Labor Board.  
In one of it’s complaints, MEPP-21,942, the Board of Education alleged bad faith bargaining by the 
Union for “insisting on bargaining about an illegal subject of bargaining, to wit, the removal of documents 
from employees’ personnel files, and failing and refusing to agree to delete the illegal provision from the 
parties’ collective bargaining agreement.” (Exs. 5, 6). 
 
11. In May, 2001, MacDonald allowed MEPP-21,942 to be closed by the Labor Board based on 
his understanding that the Labor Board staff agreed with his position that the removal of documents 
from a personnel file is an illegal subject of bargaining. (Exs. 6, 7, 8). 
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12. By letter dated November 2, 2001 to Union officials concerning successor contract negotiations 

(Ex. 9) Macdonald stated in relevant part: 

[I]t is acceptable with the following exceptions: 7. [t]he Board (of Education) will not agree to 
leave in the language in Section 8.3.  The issue of the maintenance of personnel records is an 
illegal subject of bargaining.  The Board (of Education) had agreed to drop the prohibited 
practice charge it had filed with regard to this matter in light of the Union’s agreement to delete 
that Section from the contract.  I have enclosed a letter from Agent Katherine Foley from the 
State Board of Labor Relations confirming that fact.  Please be advised that the Board (of 
Education) will file another prohibited practice charge with the State Labor Board if the Union 
continues to insist on the inclusion of this item in the contract.  
 

13. By memo dated November 16, 2001, the Union informed Macdonald that it would not agree to 
delete section 8.3 from the collective bargaining agreement. (Ex. 10). 
 
14. By letter dated December 20, 2001, Macdonald informed the Union that the Board of 
Education would sign the collective bargaining agreement with effective dates of July 1, 2000 through 
June 30, 2004 but was not relinquishing its claim that the Union had engaged in illegal bargaining 
because of its insistence on including Section 8.3. (Ex. 12).   
 
15. By letter dated February 19, 2002 Macdonald wrote a lengthy letter to Assistant Attorney 
General Ralph Urban requesting “in order to clarify the law, the Board would like the Attorney 
General’s legal opinion as to whether the subject of removal of disciplinary records is an illegal subject 
of bargaining.” (Ex. 14). 
 
16. By letter dated March 1, 2002 Assistant Attorney General Ralph E. Urban responded to 
Macdonald’s letter (Ex. 15), writing:   
 

Dear Attorney Macdonald:  

Thank you for your letter of February 19, 2002, requesting an opinion from the 
Attorney General on the issue of whether the removal of public records is an illegal subject of 
bargaining.  Attorney General opinions are generally furnished only to state officers or agencies. 
  

 
However, I believe the Attorney General has already addressed the question you raise 

in your letter in his letter of February 22, 1994, a copy of which you attached to your letter.   In 
the 1994 letter, the Attorney General stated, as you note, that “[w]hile the precise question in 
Lieberman  [Lieberman v. Board of Labor Relations, 216 Conn. 25 (1990)] was proposed 
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destruction of a [public] record, we view both the statutes and the Court’s construction of them 
as establishing the Public Record Administrator’s authority over the proposed removal of 
records as well.  As such, the removal of public records without the approval of the Public 
Records Administrator would be an illegal subject of bargaining.  

 
17. A collective bargaining agreement between the Housing Authority of the City of New Britain 
and Local 1186 with effective dates January 1, 2000 to December 31, 2003 (Ex. 18a) contains the 
following provision: 
 

Article IX Disciplinary Procedure, Section 9.3 -  [w]ritten warnings shall not be used 
against an employee beyond one (1) year from the date or original issue.  The time limits 
specified herein are valid only when no other disciplinary action has been imposed for 
the same offense during the specific time period.  The Personnel Director, upon written 
request of the employee, shall remove all materials concerning a written warning from 
the employee’s official personnel file providing the condition cited above has been met;  
 

18. A collective bargaining agreement between the City of New Britain and Local 1186 with 
effective dates July 1, 1999 to June 30, 2003 (Ex. 18b) contains the following provision: 
 

Article X Disciplinary Procedure, Section 10.4 - [a]fter a period of three (3) years, all 
written warnings shall be removed from the employee’s personnel file;  
 

19. A collective bargaining agreement between the New Britain Board of Education and Local 818 
AFSCME, with effective dates July 1, 2001 to June 30, 2005 (Ex. 18c) contains the following 
provision: 
 

Article VIII Disciplinary Procedure, Section 8.2 - Recorded disciplinary actions in any 
member’s personnel file will be accorded its due weight based upon severity and 
recency in accordance with existing law;  
 

20. A collective bargaining agreement between the New Britain Board of Education and Local 871, 
A.F.T., A.F.L.-C.I.O. with effective dates July 1, 2001 to June 30, 2004 (Ex. 18d) contains the 
following provision: 
 

Article IX Teacher Files, Section 9:4 – In the event that the Board removes from the 
teacher’s file materials which it deems to be confidential, a dated notation will be placed 
in the file stating which such materials have been removed. 

 
21. A collective bargaining agreement between the New Britain Board of Education and Local 
2407, C.F.E.P.E., A.F.T., A.F.L.-C.I.O. with effective dates July 1, 2001 to June 30, 2004 (Ex. 18e) 
contains the following provision: 
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Article VII Personnel Files, Section 7:2(D) – Any material in a paraprofessional’s 
personnel file shall be maintained and removed in accordance with the State Record 
Retention Law.  

 
22. A collective bargaining agreement between the Board of Education Consolidated School 
District of New Britain and Local 818, AFSCME with effective dates July 1, 1991 to June 30, 1997 
(Ex. 18f) contains the following provision: 
 

Article VIII Disciplinary Procedure, Section 8.2 - [a]fter a period of three (3) years, all 
written warnings shall be removed from their file in the Personnel Department as long as 
this practice is in accordance with existing law. 
 

23. A collective bargaining agreement between the Board of Education and Local 818, AFSCME 
with effective dates July 1, 1997 to June 30, 2001 (Ex. 18g) contains the following provision: 
 

Article VIII Disciplinary Procedure, Section 8.2 - [r]ecorded disciplinary actions in any 
member’s personnel file will be accorded its due weight based upon severity and 
recency in accordance with existing law.  
 

24. There were no proposals by either party or any bargaining about the provisions identified as 
Exhibits 18c-e. The Board of Education to the best of its knowledge has never voluntarily or 
involuntarily removed documents from an employee’s personnel file.   
 
25. By letter dated May 22, 2003 Macdonald informed the Labor Board that the parties stipulated 
to the following:  Katherine Foley, (then) Assistant Agent for the Connecticut State Board of Labor 
Relations, served as a mediator during the negotiations for a successor contract.  

 

CONCLUSIONS OF LAW 

1. It is a prohibited practice pursuant to the Act for a party to insist on bargaining regarding an 
illegal subject of bargaining.  
 
2. In the context of this case, Section 8.3 does not concern an illegal subject of bargaining. 

3. The Union did not commit a prohibited practice when it refused to delete Section 8.3 from the 
parties’ successor collective bargaining agreement. 

 

DISCUSSION 
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 In this case the Board of Education claims that the Union’s refusal to remove Section 8.3 from 
the collective bargaining agreement amounts to insistence on negotiating regarding an illegal subject of 
bargaining. The Board of Education argues that removal of the records is the same as destruction, which 
the Connecticut Supreme Court has held to be an illegal subject of bargaining.  The Union argues that 
the language does not require the actual destruction of the document or removal of the record from the 
public access.  The Union claims the language is not an illegal subject of bargaining because it should be 
interpreted to mean that prior written warnings beyond three (3) years old will be “removed” only from 
consideration in a discipline decision. For the reasons stated below we agree with the Union.  
 

Our law has consistently held that bargaining subjects fall into three categories: mandatory, 
permissive, or illegal.  West Hartford Educ. Ass’n v. DeCourcy, 162 Conn. 566 (1972); City of 
New Britain, Decision No. 3217 (1994).  Parties are only required to bargain over mandatory 
subjects.  Parties may bargain over permissive subjects and any resulting agreement will be enforceable. 
 However, parties may not bargain over illegal subjects.  

 
In Lieberman v. Board of Labor Relations, 216 Conn. 25 (1990), the Connecticut Supreme 

Court held that “the destruction of a public employee’s discipline record is an illegal subject of collective 
bargaining.” Id. at 261.   The issue in Lieberman concerned whether an agreement between a municipal 
employer and a union could provide for the destruction of disciplinary records in exchange for an 
employee’s resignation. The Court held that “an agreement to destroy public records conflicts with 
relevant provisions of the General Statutes, and … therefore…the destruction of a public employee’s 
discipline record is an illegal subject of collective bargaining.”  Lieberman v. State Bd. of Labor 
Relations, supra at 261.   

   
In this case, then, the question is whether the language in Section 8.3 requires unlawful 

destruction or disposal of public records.  Beginning with the relevant statutory language, the Court in 
Lieberman carefully reviewed the relevant statutory provisions impacting the public documents 
retention obligations in this state.1  In concluding that the statutory scheme does not allow for the parties 
in a collective bargaining relationship to agree to destroy employee records without the requisite 
approval, the court found that “maintaining disciplinary records and complaints about public employees 
for the required retention periods may be relevant and necessary to many lawful purposes of the agency 
beyond the particular disciplinary procedure involved.”  Lieberman, supra at 270.  As the Court’s 
discussion in Lieberman makes clear, the purpose behind the various statutory provisions is to allow 
the public full access to relevant information regarding government operations and public servants.  
Thus, the parties cannot agree to remove from the public eye, without the requisite approvals, 
documents otherwise relevant to the business of government, on the basis that the particular discipline or 
other circumstance has been resolved.2   

                                                 
1 In its decision, the Court reviewed the public sector collective bargaining statutes as well as Conn. Gen. Stat. §§1-
19(a) et. seq. (Freedom of Information Act), 11-8(a) through 11-8c, 7-109 and 4-193(e).    
2 By opinion letter dated February 22, 1994, Attorney General Richard Blumenthal stated: “While the precise question 
in Lieberman was proposed destruction of a record, we view both the statutes and the Court’s construction of them 



 
 7

 
Relevant to today’s case before the Labor Board, the Court also stated in Lieberman: “While 

a public employee is free to bargain over the employment-related use of information contained within his 
personnel file, the destruction of the information itself implicates fundamental rights of access by the 
public and must be subject to the confines of the established public records management system.”  
Lieberman, supra at 271.  In an unpublished decision of the Superior Court in 1994, Judge O’Neill 
ruled on the validity of an arbitration award upholding a settlement agreement that required “The 
Stipulated Agreement shall be expunged from agency files and not used in any proceedings against [the 
grievant]”.  State v. Protective Services Employees’ Coalition, IUPA/IAFF, AFL-CIO, 1994 
WK 705082 (12/1/94)(O’Neill, J.).  In his decision, the Judge found that the award did not require the 
destruction of public records but rather ordered the records to be expunged from a personnel file and 
not used against the employee.  Thus, the court found that the award was not void as contrary to 
Lieberman, supra.  These statements by the Courts indicate that it is the removal of documents from 
the public access that runs afoul of the statutory scheme.  A provision or agreement removing a 
document from the employer’s use as a basis for discipline does not necessarily have the same 
implications. 

  
In the case before us, the contract language does not, on its face, require destruction of 

documents; rather it requires removal of documents from the employee’s file in the Personnel 
Department.  This provision could as easily be read to require simply that the documents be removed 
for purposes of future discipline as to require destruction or removal from the public reach.   The fact 
that the parties agreed that the document would be removed from the file in the Personnel Department 
and not from all employee records can be an indication that the document would remain intact but 
simply not be included in the file in the Personnel Department.   Even if the City does not currently have 
a second file location, nothing in the language prevents the City from maintaining the record and making 
it available to the public if it is otherwise discloseable pursuant to the Freedom of Information Act.   

 
The specific facts of this case indicate that the contractual provision can be read and applied as 

argued by the Union.  Under those circumstances, the “removal” referred to in the contract clause 
would not have an illegal result and therefore, would not be an illegal subject of bargaining.  Thus, 
insisting on bargaining over this subject (i.e. placing a time limitation on the placement of disciplinary 
information in a certain file) is not a violation of the Act.     

                                                                                                                                                             
as establishing the Public Records Administrator’s authority over proposed removal of records as well.” (Ex. 13). 
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ORDER 

 
By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 

Relations by the Municipal Employees Relations Act it is hereby ORDERED that the complaint filed 
herein be, and the same hereby is, DISMISSED. 

 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    John W. Moore, Jr. 
    John W. Moore, Jr.  
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
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CERTIFICATION 
 
I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th of August, 

2004 to the following: 
 
Herbert Pandiscio, Acting Director of Human Resources 
New Britain Board of Education  
P.O. Box 1960, 272 Main Street 
New Britain, Connecticut  06050-1960 
 
Attorney Barbara J. Collins 
44 Capitol Avenue, Suite 402 
Hartford, Connecticut  06106 
 
James R. Rhinesmith, Superintendent of Schools 
New Britain Board of Education  
P.O. Box 1960, 272 Main Street 
New Britain, Connecticut  06050-1960 
 
Paul Wallace, Staff Representative 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut  06051 
 
 
   _____________________ 
   Katherine C. Foley, Agent 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 


