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DECISION AND DISMISSAL OF COMPLAINT  
 

On May 8, 2001, the East Haven Public Services Employees Union, Local 1303-119, 
Council 4, AFSCME, AFL-CIO (the Union) filed a complaint, as amended on May 15, 2002, 
with the Connecticut State Board of Labor Relations (the Labor Board), alleging that the Town 
of East Haven (the Town) violated the Municipal Employees Relations Act (MERA or the Act) 
by refusing to bargain over its decision to contract out the collection of bulky waste and the 
impact of that decision.  

 
After the requisite preliminary steps had been taken, the parties entered into a partial 

stipulation of facts and, subsequently, came before the Labor Board for a hearing on May 17, 
2002.  Both parties were represented by counsel, allowed to present evidence, examine and 
cross-examine witnesses, and make argument.  Both parties submitted post-hearing briefs on 
August 28, 2002.   

 
On the basis of the entire record before us, we make the following findings of fact and 

conclusions of law, and we dismiss the complaint. 
 



FINDINGS OF FACT 

1. The Town is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act. 

3. There is a collective bargaining agreement between the parties with effective dates of   
July 1, 1998 through June 30, 2002 that includes the positions of Laborers, Operators, and 
Drivers.  (Ex. 3). 
 
4. Article 4, Section 2 (c) of the collective bargaining agreement provides that the Town  
reserves the right to hire temporary employees for bulk leaf and trash collections as well as 
summer help in the Parks Department. 
 
5. The parties agree that at all times relevant to this complaint various contractors have been 
responsible for the weekly collection of non-bulky residential solid waste and recyclable waste 
. 
6. Prior to July 2001 bulky waste was collected by members of the bargaining unit 

employed  
by the Town’s Public Service Department – Public Works. 
 
7. Bulky waste consists of items too big to put in a garbage can and is subdivided into two  
categories – white goods and non-white goods.  White goods consist of such items as washing 
machines, refrigerators, stoves and the like, and non-white goods consist of furniture, plastic 
items, leafs, sticks and similar items. 
 
8. Except for a few years, from at least 1979 until 2001, bulky waste was collected annually  
with the collection period occurring in the spring, usually starting the second week of March and 
going until mid-June.  
 
9. The collection would be by a schedule that the Union prepared and posted in the East  
Haven newspaper informing the residents when the collection of bulky waste would occur on a 
particular street. 
 
10. About forty (40) bargaining unit employees were involved in the collection of bulky  
waste each year; each employee involved in bulky waste collection spent approximately 480 
hours annually collecting bulky waste with minimal overtime. 
 
11. Prior to February 1, 2000 bargaining unit members would dispose of non-white goods  
bulky waste at the Town landfill and white goods bulky waste at one of two New Haven 
facilities. 
 
12. On March 15, 2000 the Town allowed the Department of Environmental Protection to 
issue a Consent Order requiring the Town to cease and desist depositing bulky waste at its 
landfill retroactive to February 1, 2000. (Ex. 12). 
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13. After February 1, 2000 and prior to July 2001 bargaining unit members would dispose of 
non-white goods bulky waste at the Town’s transfer station and subcontractors would transport it 
out of town.  Bargaining unit members continued to dispose of white goods at one of two New 
Haven facilities.   
 
14. In early 2001, the Town issued Bid No. 01-15 inviting the public to submit bids by 
March 1, 2001 for “Curbside municipal refuse, bulky waste and recyclable material collection 
and semi-annual collection of white goods and metals”. (Ex. 5). 
 
15. On February 20, 2001 the Union sent a letter to the Town objecting to the subcontracting  
of  bulky waste pickup. (Ex. 4). 
 
16. On March 29, 2001 the Union made a demand to bargain over the Town’s decision to  
subcontract the collection of bulky waste. (Ex. 6). 
 
17. On April 12, 2001 the Town responded to the Union indicating its position that there was 
no duty to bargain over its decision to subcontract the collection of bulky waste. (Ex. 7). 
 
18. On May 8, 2001 the Union filed the instant prohibited practice complaint alleging that 

the 
Town refused to bargain over the subcontracting of bulky waste collection. (Ex. 2). 

19. On May 14, 2001 the Town entered into an agreement with Trash Master, LLC whereby 
effective July 1, 2001 Trash Master, LLC would be responsible for the collection of non-white 
goods bulky waste with the weekly collection of residential solid waste and recyclables.  
Additionally, the agreement called for the semi-annual collection of white goods bulky waste.  
(Ex. 8). 
 
20. Under the agreement, Town waste, both residential solid and bulky non-white goods, is  
now brought to the Connecticut Resource and Recovery Agency (hereinafter “CRRA”) facility 
in Bridgeport by Trash Master, LLC.  
 
21. The sanitation portions of the Town’s budgets for fiscal years 2000-2001 and 2001-2002 
include waste collection disposal and recycling service.  (Exs. 9, 10).   
 
22. In June, 2001 the Town mailed to residents a one-page handout explaining the Town’s 
refuse, waste, and recycling program.  (Ex. 11). 
 
23. Except for items “red tagged” by Trash Master, LLC, bargaining unit members have not 
been involved in the collection of bulky waste since the Town entered into the May 14, 2001 
agreement with Trash Master, LLC. 
 
24. Items “red tagged” are items that Trash Master, LLC does not collect due to its non- 
conforming aspect, e.g. sticks and twigs that are not bundled. 
25. Bargaining unit members bring “red tagged” items to the East Haven transfer station. 
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26. Complaints about Trash Master, LLC are referred to the Public Works Department. 

27. The bargaining unit has not experienced a lay-off since the Town began using Trash  
Master, LLC to collect bulky waste with the residential solid waste. 
 
28. Since the Town has used Trash Master, LLC to collect bulky waste, the Town has re- 
assigned bargaining unit members to work large construction jobs that the Town had not been 
completing due to lack of personnel. 
 

CONCLUSIONS OF LAW 

1. In order to prove a prima facie case of unlawful subcontracting or transfer of work, the  
union must show that: 
 

a. The work in question is bargaining unit work; 

b. The subcontracting or transfer of work varied significantly in kind or degree 
from what had been customary under past established practice; and  

 
c. The subcontracting or transfer of work had a demonstrable adverse impact on 

the bargaining unit. 
 

2.  In this case, the Union failed to establish a demonstrable adverse impact on the  
bargaining unit. 

  

DISCUSSION 

 In this case the Union alleges that the Town violated the Act by refusing to bargain over 
its decision to subcontract the collection of bulky waste as well as the impact of that decision.     
 

The Town argues that it did not have a duty to bargain over its decision or the impact of 
that decision for two reasons.  First, the Town argues that it has eliminated the collection of 
bulky waste because it is now collected weekly rather than annually and because the waste is no 
longer disposed of at the Town landfill.  In the alternative, the Town argues that the Union has 
not established a  prima facie case of illegal subcontracting because bargaining unit workers 
never removed the bulky waste from town limits and the union has suffered no adverse impact. 
We find that the Union has failed to establish a prima facie case of unlawful subcontracting 

 
We first address the Town’s argument that it has eliminated the collection of bulky waste. 

 The Town argues that the increase in frequency in the pick-up of bulky waste from annually to 
weekly amounts to an elimination of the “annual” service.  The Town further argues that because 
the non-white goods bulky waste is now transported out of town on a regular basis, rather than to 
the Town landfill, the prior annual service has been replaced with a daily combined pick-up 
service in which all the trash is hauled directly out of town.  
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There is no dispute that bulky waste is still removed from residents’ property and that the 

Town remains responsible for the manner and method of the removal.  Even though the 
collection period has increased from once a year to weekly for non-white goods bulky waste, the 
Town is still responsible for the collection and disposal of that waste.  It is the Town that entered 
into a contract with independent contractors and it is the Town that negotiated the terms under 
which the contractors would be responsible for the collection of the bulky waste.  This is not a 
situation where the Town ceased providing the service and shifted that responsibility to 
individual residents.  The Town’s emphasis on the fact that the waste is now hauled directly out 
of town is unpersuasive.  The Town is still providing the service of picking up bulky waste from 
residents’ homes for disposal. Further, the Town still operates a transfer station and for at least 
one collection period prior to subcontracting the collection of bulky waste, bargaining unit 
members transported non-white goods bulky waste to the transfer station and subcontractors then 
removed it from the Town limits.  Additionally, in situations where Trash Masters, LLC “red 
tags” an item, bargaining unit members are sent out to collect the waste and deposit it at the 
transfer station where it is eventually hauled out of town by subcontractors.  Therefore, it is clear 
that the Town has not eliminated the collection of bulky waste and has not even eliminated 
entirely the method formerly used for removal of such waste.     

 
Concerning the subcontracting allegation, this case presents a novel factual situation 

involving the merging of two formerly clearly distinct functions; one bargaining unit, one non-
bargaining unit.  We analyze the Union’s claim using the standard established in City of New 
Britain, Decision No. 3290 (1995).  In order to prove a prima facie case of unlawful 
subcontracting or transfer of work, the Union must show: (1) the work in question is bargaining 
unit work; (2) the subcontracting or transfer of work varies significantly in kind or degree from 
what had been customary under past established practice; and (3) the subcontracting or transfer 
of work had a demonstrable adverse impact on the bargaining unit.   

 
As to the first element, there is no dispute that the collection and disposal of bulky waste 

is work that was performed by the bargaining unit.  What the Town argues, however, is that 
because the collection of bulky waste has been combined with the transportation of bulky waste 
outside of Town limits, that the operation has changed so significantly that the work is no longer 
bargaining unit work.  We are not convinced that this difference defeats the Union’s showing 
under the first New Britain element.  Bulky waste continues to be collected curbside.  For a time 
after the closure of the landfill, the waste was disposed of at a transfer station prior to being 
hauled out of Town by a subcontractor.  Even now, some bulky waste is collected and disposed 
of at the transfer station by bargaining unit members.  This is not a situation where the Town can 
claim that technology or other changes have so totally merged or altered the elements of the 
work in question that the former bargaining unit tasks have been subsumed by some other 
process.  See City of Waterbury, Decision No. 3481 (1997).  And, while it may be true that 
management has the right to determine how to best deliver services, this does not automatically 
deprive a bargaining unit of a claim to its work.  Town of Wallingford, Decision No. 3865 
(2002).  Here, the work of collecting the bulky waste still clearly exists and is even performed by 
bargaining unit members on occasion.  The Union has met its burden that the work in question is 
bargaining unit work.    
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Regarding the second element, the Union claims it has met its burden because it has been 

solely responsible for the collection of bulky waste from Town residents at least since 1979.  The 
Town argues that the Union cannot meet this burden because collection of bulky waste was 
combined with the residential solid waste pick-up; a function that has always been performed by 
non-bargaining unit personnel.  In keeping with our discussion above, we find that the evidence 
supports the Union’s position.  The subcontracting in question varies significantly from the past 
established practice of these parties under which the bulky waste was collected by the bargaining 
unit and transported to either the landfill or a transfer station.  While the daily trash collection 
has been subcontracted for some time, the functions have always been divided and performed 
separately.  The subcontracting of the collection of the bulky waste is a significant departure in 
kind and degree from the past practice of these parties.     

 
We are not convinced, however, that the Union has satisfied its burden under the third 

element of New Britain, supra.   In this regard, the record shows that the work in question was 
performed for a limited period of about three months every year.  At least once in the past, the 
work was performed on an “as needed” or “call” basis.  When the work was performed regularly, 
about 40 bargaining unit members were involved spending approximately 80 days per year on 
this work with minimal overtime.  Since the subcontracting of the work, the bargaining unit has 
been assigned to perform other work that was not being performed due to lack of personnel.  
There have been no lay offs or other decreases in hours or overtime as a result of the change.  
Further, this is not the kind of change that is likely to engender fear of future encroachment on 
bargaining unit work.  Trash collection is a finite function.  The everyday portion of this function 
has been subcontracted at all relevant times.  The subcontracting was specifically directed at 
alleviating a situation created by the mandatory closure of the landfill and does not lend itself to 
being enlarged at a later date.  The Town also could not use its actions to justify contracting out 
other unrelated functions.  In City of Torrington, Decision No. 3663 (1999), the Labor Board 
considered a similar situation and determined that, under similar circumstances, the impact 
element of the New Britain standard had not been met.  The same conclusion is justified here.   
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby  

 
ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 
 
      CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
 
    Thomas C. Watson 
    Thomas C. Watson 
    Alternate Board Member 
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CERTIFICATION 
 

I hereby certify that a copy of the foregoing was mailed postage, prepaid this 7th day of 
April, 2004 to the following: 

 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
1260 Silas Deane Highway 
Wethersfield, Connecticut  06109 
 
Attorney Robert M. Ward 
3127 Whitney Avenue     RRR 
Hamden, Connecticut  06518 
 
Thomas Fascio, Staff Representative 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut   06051 
 
Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut   06051 
 
 
   _____________________________ 
   Jaye Bailey Zanta, General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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