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DECISION AND DECLARATORY RULING 
 
 On April 4, 2001, the International Brotherhood of Police Officers, Local 731 (the 
Union) filed with the Connecticut State Board of Labor Relations (the Labor Board) a 
Petition for Declaratory Ruling seeking a ruling concerning the successor employer status 
of the Connecticut Judicial Branch regarding alleged violations of the State Employee 
Relations Act (SERA or the Act) committed by the former Connecticut Office of the 
County Sheriff or the individual County Sheriff’s offices. 
   
 By notice dated April 5, 2001, representatives of the Office of the County Sheriff, 
the individual Sheriff’s offices and the Chief Court Administrator were notified of the 
pendency of the Petition and of the date and time of the preliminary conference regarding 



the Petition.  On that same date, similar notice was given to interested individuals Brian 
Barry, Kevin Kelly and Joseph Schatz.   
 
 After the preliminary administrative steps had been taken, the matter came before 
the Labor Board for a formal hearing on June 13, 2001.  On that date, the parties 
informed the Labor Board that they had entered into a full stipulation of facts and 
exhibits for the Labor Board’s consideration.1  Certain exhibits were entered into the 
record on June 13, 2001.  Thereafter, on August 13, 2001, the signed stipulation and 
appendices were submitted to the Labor Board.  All parties filed briefs, which were 
received by the Labor Board on September 4, 2001.   
 
 In the stipulation of facts and exhibits, the parties request the Labor Board to rule 
on the following questions:   
 

1. Concerning prohibited practice complaints pending before the Labor 
Board in which it is alleged that, prior to December 1, 2000, prohibited 
practices were committed with respect to the special deputy sheriffs 
and/or the Union: 

 
(a) If a violation is found, is the Judicial Branch liable for any 

remedy the Board may order with respect to any period prior 
to 12/1/00? 

(b) If a violation is found, does the Board have the authority to 
order any remedy with respect to any period subsequent to 
11/30/00? 

 
2. Concerning prohibited practice complaints pending before the Labor 

Board in which it is alleged that on or after December 1, 2000, the 
State of Connecticut Judicial Branch engaged in prohibited practices 
with respect to the Judicial Marshals and/or the Union, in each case by 
establishing on or after December 1, 2000, conditions of employment 
for Judicial Marshals different from those that existed for special 
deputies prior to December 1, 2000: 

 
(a) May the State of Connecticut Judicial Branch establish initial 

conditions of employment of Judicial Marshals to be effective 
on or about December 1, 2000, subject to the duty to bargain 
with the Union with respect to such matters thereafter? 

 
On the basis of the entire record before us, we make the following findings of fact 

and we issue the following decision and declaratory ruling. 

                                                 
1 The Union, the State Executive Branch, the Judicial Department and individuals Kevin Kelly and Joseph 
Schatz, through their attorneys, entered into the stipulation.  Although notified of the stipulation, individual 
Brian Barry did not participate in the proceedings.   
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FINDINGS OF FACT 

1. The Union is an employee organization within the meaning of the Act.  Its 
address is 3510 Main Street, Bridgeport, Connecticut.  Pursuant to a certification by the 
Labor Board in Decision No. 3739, the Union is the exclusive bargaining agent for 
certain employees referenced in paragraphs 4 and 6 below. 
 
2. Prior to December 1, 2000, the Respondent State of Connecticut Office of County 
Sheriffs was an entity within the Executive Branch, was an employer within the meaning 
of the Act, and had jurisdiction over special deputy sheriffs throughout the State of 
Connecticut.  Its address was 765 Asylum Avenue, Hartford, Connecticut. 
 
3. For the purposes of this proceeding only, any acts or omissions of any or all of the 
eight (8) County Sheriffs may be considered to be acts or omissions of the State of 
Connecticut Office of County Sheriffs. 
 
4. On December 1, 2000, special deputy sheriffs throughout the State of Connecticut 
became subject to the jurisdiction of the Respondent State of Connecticut Judicial 
Branch, an employer within the meaning of the Act, and became known as Judicial 
Marshals.  These changes were the result of legislative action by the General Assembly, 
including particularly the passage of Public Act 00-99, and a referendum passed by the 
voters of the State of Connecticut on November 7, 2000, amending the Constitution of 
the State of Connecticut. 
 
5. Kevin Kelly, Joseph Schatz and Brian Barry are former special deputy sheriffs 
and are current Judicial Marshals who filed prohibited practice charges with the Board 
prior to December 1, 2000, which charges were pending on December 1, 2000, and on 
which a formal hearing has commenced. 
 
6. Prior to December 1, 2000, the State of Connecticut Judicial Branch through 
counsel, advised the Union that it intended to honor the status quo ante with respect to 
rates of pay and health insurance coverage of the special deputy sheriffs, but that with 
regard to all other terms and conditions of employment of the newly established position 
of Judicial Marshal, it intended to establish initial terms and conditions unilaterally, 
subject to subsequent negotiations with the Union.   
 
7. Since December 1, 2000, the employees described in paragraphs 4 and 6 above 
have continued to perform the same functions (courtroom security, metal detector, and 
prisoner transport and lockup) as they performed prior to December 1, 2000.  They use 
the same equipment and work at the same locations.  However, changes have been made 
with respect to job titles and ranks, individual assignments, transportation routes, etc.  
The Union has filed prohibited practice charges with respect to many of these changes.  
Bargaining unit employees now report up through the supervisory structure to the Chief 
Judicial Marshal of each judicial district rather than the High Sheriff of each county. 
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8. Since December 1, 2000, the employees described in paragraphs 4 and 6 have 
continued to wear the same uniforms, although the number and distribution of uniforms 
indicating supervisory status has changed.  Uniform badges and patches have changed, as 
have restrictions regarding other insignia and pins, and the Union has filed prohibited 
practice charges concerning some of these changes. 
 
9. Since December 1, 2000, the employees described in paragraphs 4 and 6 have 
continued to work the same basic schedules, although the Union has filed prohibited 
practice charges concerning how those schedules are now being applied in certain 
locations to certain employees.  Such employees are paid pursuant to the same payroll 
system as they were before December 1, 2000, and checks continue to be issued through 
the office of the State Comptroller, in the same manner as they were prior to December 1, 
2000, but some forms and procedures have changes.  The Union has filed prohibited 
practice charges with regard to some of these changes. 
 
10. On and after December 1, 2000, pursuant to Public Act 99-00, the State of 
Connecticut Judicial Department has recognized and bargained with the Union 
concerning terms and conditions of employment of Judicial Marshals, including terms 
and conditions initially established on a unilateral basis by the Judicial Branch, but such 
negotiations have not resulted in a collective bargaining agreement. 
 
11. On and after December 1, 2000, all procedures utilized by the State of 
Connecticut Office of the County Sheriffs remained in effect, except to the extent 
specifically superceded by directives of the State of Connecticut Judicial Branch. 
Prohibited practice charges have been filed with respect to many of such directives. 
 
12. Since December 1, 2000, the State of Connecticut Judicial Branch has disciplined 
Judicial Marshals based on conduct that occurred prior to December 1, 2000.  
Specifically, the following Judicial Marshals have been disciplined and or subject to 
adverse employment action. 
 

a. Michael Lombardi; 
b. Charles Pillsbury; 
c. Doreen Workowski; 
d. Percy Carr 

 
13. Prior to December 1, 2000, the State of Connecticut Office of Policy and 
Management provided representation in labor relations matters to the State of 
Connecticut Office of the County Sheriffs.  The Office of Policy and Management has 
continued to provide representation before the State Board of Labor Relations after 
December 1, 2000 with respect to certain prohibited practice complaints regarding special 
deputy sheriffs that were filed prior to December 1, 2000.  The State of Connecticut 
Office of Policy and Management has not provided representation in labor relations 
matters to the State of Connecticut Judicial Branch with respect to any cases involving 
the special deputy sheriffs or the Judicial Marshals; such representation has been 
provided by private counsel retained by the Judicial Branch or the Judicial Branch staff. 
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14. There are several cases pending before the Board, including some currently at the 
formal hearing level, in which it is alleged that prior to December 1, 2000 prohibited 
practices were committed with respect to the special deputy sheriffs and/or the Union.  
Examples of such alleged prohibited practice charges are attached as Appendix A. 
 
15. There are several cases pending before the Board, including some currently at the 
formal hearing level, in which it is alleged that on or after December 1, 2000, the State of 
Connecticut Judicial Branch engaged in prohibited practices with respect to the Judicial 
Marshals and/or the Union, in each case by establishing on or after December 1, 2000 
conditions of employment for Judicial Marshals different from those that existed for 
special deputy sheriffs prior to December 1, 2000.  Examples of such prohibited practice 
charges are attached as Appendix B. 
 
16. The parties agree that there are certain legal issues common to the examples 
referenced in paragraphs 14 and 15 above, and that resolution of these issues would likely 
result in mutually agreed settlement or withdrawal of most if not all pending cases. 
 
17. Concerning the cases referenced in paragraph 14 above, the parties jointly request 
a response to the following questions: 
 

a) If a violation is found, is the Judicial Branch liable for any remedy the 
Board may order with respect to any period prior to 12/1/00? 

b) If a violation is found, does the Board have the authority to order any 
remedy with respect to any period subsequent to 11/30/00? 

 
18. Concerning the cases referenced in paragraph 15 above, the parties jointly request 
a response to the following question: 
 

May the State of Connecticut Judicial Branch establish initial conditions 
of employment of Judicial Marshals to be effective on or about December 
1, 2000, subject to the duty to bargain with the Union with respect to such 
matters thereafter? 

 
19. Nothing in this Stipulation is intended to form the basis for an argument by any 
party hereto that any other party has hereby conceded any of the legal conclusions 
necessary to respond to the questions set forth in paragraphs 17 and 18 above. 
 

DISCUSSION 

 In this case, the parties have asked us to rule on the labor relations obligations of 
the State of Connecticut Judicial Branch with regard to the now Judicial Marshals.   
 
 The Union claims that the Judicial Branch is a successor employer to the 
Executive Branch under the well established case law of the National Labor Relations 
Board (NLRB) and as such, is liable for all “wrongs” committed by the Office of the 
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County Sheriff prior to December 1, 2000.  The individual complainants claim that the 
Judicial Branch and the former County Sheriffs constitute the same employer.  In the 
alternative, the individuals claim that the Judicial Branch is a successor employer.  These 
parties further claim that the Judicial Branch may not establish initial terms and 
conditions of employment for the Judicial Marshals.   
 
 The Office of the County Sheriff and the Judicial Branch claim that the Judicial 
Branch is not a successor employer because the Judicial Branch and the Executive 
Branch are constitutionally separate employers and the State legislature did not describe 
the Judicial Branch as a successor employer.  Also, the parties argue that the Judicial 
Branch does not meet the definition of a successor under the NLRB case law.  The parties 
further argue that even if the Judicial Branch is a successor employer, it can establish its 
own initial terms and conditions of employment pursuant to both the language of the 
Public Act and the case law regarding successorship. 
 
 The doctrine of successorship and the rules governing bargaining for a successor 
in the private sector are well developed by the NLRB and the courts.    The federal law 
provides that an acquiring employer is a successor employer for purposes of collective 
bargaining if there is a substantial continuity of the business operations after the new 
employer takes over the business.  While the analysis involves consideration of a totality 
of the circumstances, the focal point of the inquiry is whether the new employer hires a 
majority of its employees from the ranks of the predecessor’s workforce.  Other 
considerations include whether the same product or service is being offered; whether the 
same supervisory structure is in place; whether the product or service is being produced 
using the same machinery, equipment and methods of operation and whether the same 
jobs exist under the same working conditions.  NLRB v. Burns International Security 
Service, 406 U.S. 272 (1972);  Fall River Dying Company, 482 U.S. 27 (1987).    
 

A successor employer is obligated to bargain with the representative of the 
employees but may initially set terms and conditions of employment until a 
representative complement of the workforce is hired, establishing that a majority of the 
workforce is comprised of formerly represented employees of the predecessor.  Further, a 
successor employer must remedy the unfair labor practices of its predecessor if the 
successor was aware at the time of the acquisition of the pendency of the charges.  
Golden State Bottling Company v. NLRB, 414 U.S. 168 (1973); Burns, supra.  

 
 This board has relied heavily upon the federal law in cases involving private 

sector employers under our jurisdiction.  See:  Ogden Security Inc., Decision No.  1606-
B (1978);  Mount Olive Baptist Day Care Center, Decision No. 2023 (1981);  Jerry’s 
Snack Shop, Decision No. 2510 (1986).  While we have acknowledged this case law to 
be fully applicable to our own cases involving private sector employers, we must be 
cautious about importing these analyses into the public sector without taking into 
consideration any differences between the private and public sectors.  We must look to 
any statutory differences between the SERA and the NLRA which might impact our 
analysis.  Further, we must determine if and how the legislation creating the change in 
employer informs our view of  Judicial’s obligations.   
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We are convinced that, had this case arisen under our private sector jurisdiction, 
we would determine that the Judicial Branch is a successor employer to the Executive 
and that Judicial must not only bargain with the Union but also remedy any prohibited 
practices of its predecessor.  In this regard, there is clearly a continuity of the business 
operation and the workface sufficient to find successor status.  A majority of the current 
workforce was previously employed by the Executive Branch.  The employees perform 
the same tasks in the same locations using essentially the same equipment.  There was no 
hiatus in function.  While certain changes appear to have been made in some conditions, 
the essential operation remains the same.  Under the well established law of 
successorship in the private sector, we would find this to be a successor employer 
situation and impose the corresponding obligations on the Judicial Branch.    

 
 Further we do not find such significant differences between the SERA and the 
NLRA in terms of procedure or purpose that would prevent us from applying the federal 
law of successorship.  Thus, we must look, finally, to the legislation creating this 
situation to determine if it influences our decision regarding the obligations of the 
Judicial Branch.     
 

In this case, the we find that the legislation creating the change in the Sheriffs 
system may be fairly summarized as follows with regard to the issues before us: 

 
 1.  The Judicial Branch was mandated to take over the operations of the County 
Sheriffs offices and to provide essentially the same services to essentially the same 
“customers” using essentially the same tools and equipment;  
 
 2.  The Judicial Branch was obligated to recognize the bargaining unit of former 
deputy sheriffs. (2000 Conn. Pub. Acts 99 Sec. 130); 
 
 3.  Each former deputy sheriff and special deputy sheriff had the right to notify 
the Chief Court Administrator of his or her desire to become a marshal and upon doing 
so, became an employee of the Judicial Branch upon passage of the Public Act. (2000 
Conn. Pub. Acts 99, Secs. 130 and 142); 
 
 4.  All applicants for marshal positions were subject to criminal background 
checks.  (2000 Conn. Pub. Acts 99 Sec. 3);   
 
 5.  The Judicial Branch was free to set “employment standards” and to 
“implement appropriate training programs” to assure secure prisoner custody and 
transportation and courthouse security.  Such standards and programs for the custody and 
transportation of prisoners were required to be in effect  by December 1, 2000.  (2000 
Conn. Pub. Acts 99 Secs. 1 and 2). 
 
 6.  The legislature never used the term “successor” in the Public Act. 
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We find that this legislation created an “odd duck” in terms of traditional successorship 
analysis.  On one hand, the same essential services continued to be provided with no 
hiatus, in the same locations using the same equipment.  Further, the legislature clearly 
imposed a bargaining obligation on the Judicial Branch with the existing representative in 
the existing bargaining unit.  On the other hand, however, the Judicial Branch was 
allowed to set initial terms and conditions of employment for the bargaining unit subject 
to later negotiations.  
 
 Under these circumstances, we cannot wholly import the case law from the 
private sector to our analysis.  However, to the extent that the legislation does not 
unequivocally state the obligations of the parties, we find the policy considerations and 
reasoning in those federal decisions to be helpful to the outcome here.   
 
 First, we must adhere to the dictates of the legislature with regard to the right of 
the Judicial Branch to set initial terms and conditions of employment for the bargaining 
unit.  The Judicial Branch was free to (indeed required to, with regard to certain 
functions) set initial  terms and conditions of employment.  As such the answer to the 
parties’ third question is yes.  
 
 We do not, however, believe that the legislation meant to eradicate the 
employees’ rights to remedies for potential prohibited practices committed before 
December 1, 2000.  In this regard, the legislation clearly continued the collective 
bargaining status of the deputy sheriffs, rights which had been given to this group of 
employees beginning in 1997, culminating in their right to choose a representative in 
1999.  The Public Act mandated that the Judicial Branch recognize the current bargaining 
unit.  The legislature indicated a desire to maintain and protect the collective bargaining 
rights of these employees.  To allow potential prohibited practices to go unremedied 
because of a need to change the management structure of the sheriffs system is a result at 
odds with the legislative mandate to preserve the collective bargaining rights of these 
employees. As discussed by the U.S. Supreme Court in Golden State Bottling Company, 
Inc, supra,  requiring a successor employer to remedy the unfair labor practices of its 
predecessor strikes an equitable balance between the employees’ rights and the needs of 
the new employer.  “Avoidance of labor strife, prevention of a deterrent effect on the 
exercise of rights guaranteed employees…and protection for victimized employees – all 
important policies subserved by the National Labor Relations Act….are achieved at a 
relatively minimal cost to the bona fide successor.”  Golden State, 414 U.S. at 184.     
We believe these policy considerations are fully applicable here and are not at odds with 
the creating legislation.  The legislature has indicated its approval of collective 
bargaining for these employees and public policy supports providing a remedy for any 
proven prohibited practices during the time that the Executive Branch had jurisdiction of 
this system.   
 
 We reject the reasoning of the Judicial Branch that it should not be held liable for 
the wrongs of the former employer because this was a wholly involuntary transfer; one in 
which the Judicial Branch did not willingly take on the business of a former employer 
knowing that potential liability existed.  In the public sector, and particularly in a case 
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such as this, the legislature stands in the stead of the employer who makes such a 
voluntary commitment.  Here, the legislature chose to make the changes and did so with 
full knowledge of the bargaining status of the employees.  In fact, the legislature gave 
every indication that it supported the maintenance of these employees’ collective 
bargaining rights.  While we understand the Judicial Branch’s concern, its argument is 
with the legislature.  We do understand that certain remedies may be difficult to quantify, 
depending on the nature of the offenses alleged.  However, given the legislature’s clear 
support for these employees’ collective bargaining rights, we do not find that possibility 
to be a reason to deny these employees their rights.  
 

We also do not find it determinative that the word “successor” does not appear in 
the Public Act.  We do not find the omission of the word to carry great weight given the 
circumstances created by the legislature’s action.  We are aware that the legislature has 
previously used the term “successor” when it created the Connecticut Lottery 
Corporation (1996 Conn. Pub. Acts 212),  and transferred employees and responsibilities 
to that quasi-private corporation.  However, as we discussed above, we do not believe it 
is determinative whether the legislature used the private sector terminology in making 
this change.  What we find persuasive is the legislature’s clear support for the 
continuation of these employees’ bargaining rights.     

 
 We turn to the question of whether the Labor Board has any authority to order a 
remedy by the Judicial Branch past December 1, 2000.  Although the Judicial Branch was 
given the right to initially set terms and conditions of employment, we believe there may 
be circumstances under which the Judicial Branch perpetuates an illegal action begun 
prior to December 1, 2000.  As such, we do have the right to impose a remedy for such 
violations.   
 
 Based on the above, the Labor Board issues the following Declaratory Ruling. 

1. Concerning prohibited practice complaints pending before the Labor 
Board in which it is alleged that, prior to December 1, 2000, prohibited 
practices were committed with respect to the special deputy sheriffs and/or 
the Union: 

 
(a) If a violation is found, is the Judicial Branch liable for any remedy the 

Board may order with respect to any period prior to 12/1/00? 
 

Ruling 

Yes, the Judicial Branch is liable for any remedy the Board may order 
with respect to any period prior to 12/1/00. 
 

(b) If a violation is found, does the Board have authority to order any 
remedy with respect to any period subsequent to 11/30/00? 
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Ruling 

Yes, the Labor Board has the authority to order a remedy with respect to 
any period subsequent to 11/30/00 which determination will be made in 
light of the Judicial Branch’s rights and obligations pursuant to Public Act 
00-99. 

 

2. Concerning prohibited practice complaints pending before the Labor 
Board in which it is alleged that on or after December 1, 2000, the State of 
Connecticut Judicial Branch engaged in prohibited practices with respect 
to the Judicial Marshals and/or the Union, in each case by establishing on 
or after December 1, 2000, conditions of employment for Judicial 
Marshals different from those that existed for special deputies prior to 
December 1, 2000: 

 
(a) May the State of Connecticut Judicial Branch establish initial 

conditions of employment of Judicial marshals to be effective on or 
about December 1, 2000, subject to the duty to bargain with the Union 
with respect to such matters thereafter? 

 

Ruling 

Yes, pursuant to the requirements contained in Public Act 00-99, the State 
of Connecticut Judicial Branch may establish initial conditions of 
employment of Judicial marshals to be effective on or about December 1, 
2000 subject to the duty to bargain with the Union with respect to such 
matters thereafter.      

 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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