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DECISION AND DISMISSAL OF COMPLAINT 
 

On May 22, 2000, the Complainant Hope Kasper et al (Kasper or the 
Complainant)1 filed a complaint, amended on July 24, 2000, November 8, 2000 and 
January 23, 2001, with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the City of Middletown (the City) and Local 466, Council 4, AFSCME, 
AFL-CIO (the Union) had violated §§ 7-470(a)(1)(2)(3)(4) and 7-470(b)(1)(2)(3)(4) of 
the Municipal Employees Relations Act (the Act) by negotiating a collective bargaining 
agreement for only a portion of the bargaining unit.   
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on August 20, 2001 and April 24, 2002.  All parties appeared.  
The City and the Union were represented by counsel; Kasper appeared pro se.  All parties 
were allowed to present evidence, to examine and cross-examine witnesses and to make 
argument.  All parties filed post-hearing briefs on July 16, 2002.  Based on the entire 

                                                      
1   The second and third amended complaints included the following complainants in addition to Kasper:  
Teresa DeFrance, Helen Kerkes, John Kasper, Brian Kennedy and Charles Price.  All complainants are 
referred to collectively as “Kasper” or “the Complainant.” 



record before us, we make the following findings of fact and conclusions of law, and we 
dismiss the complaint. 
 

FINDINGS OF FACT 

 
1. The City is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
material times was the exclusive collective bargaining representative of a wall to wall 
bargaining unit composed of approximately 350 of the City’s employees, excluding 
teachers, firefighters, police officers, supervisors, part-time and temporary employees, 
and workfare participants.  About one-third of the bargaining unit is informally 
considered to be “white collar” employees, with the remainder considered to be “blue 
collar” employees. 
 
3. Kasper is a “white collar” member of the bargaining unit. 

4. The City and the Union were parties to a collective bargaining agreement with an 
expiration date of June 30, 1999.  Negotiations for a successor agreement commenced in 
early 1999. 
 
5. On January 28, 1999, the Connecticut Independent Labor Union (CILU) filed a 
petition, amended on February 8, 1999, with the Labor Board (Case No. ME-20,608) 
seeking to “carve out” a separate bargaining unit of “white collar” employees from the 
existing bargaining unit. The Union filed a petition to intervene in the election.  CILU 
objected to the Union’s intervention and the City objected to the petition on a number of 
grounds.  An election was held on May 13, 1999.  The Labor Board held a hearing on the 
objections on June 18, August 27, September 7 and December 9, 1999. (Ex. 3). 
 
6. Negotiations for a successor contract were initially put on hold as a result of the 
petition pending before the Labor Board.  (See Ex. 8). 
 
7. During the summer of 1999, the Union proposed to the City that they negotiate a 
successor contract for the “blue collar” portion of the bargaining unit since it was not 
subject to the question concerning representation (QCR) involving the “white collar” 
employees, and resolution of the “white collar” petition would take some time. 
 
8. On August 5, 1999, the City and the Union reached an agreement (Ex. 4) which 
provided that they would enter successor contract negotiations for the “blue collar” 
portion of the bargaining unit.  As for the “white collar” portion of the bargaining unit, 
the agreement provided: 
 
  In the event any or all of the positions involved in the proceeding 

pending before the State Board of Labor Relations are ultimately 
  determined not to be part of a separate bargaining unit, the parties will 
  expand any ongoing negotiations or reopen any concluded negotiations to 
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  address wages, hours and other conditions of employment applicable to 
  such employees, under a single consolidated collective bargaining unit. 
(Ex. 4). 
         
9. On August 10, 1999, the Complainant submitted a number of “white collar” 
bargaining proposals to the Administrator of the Union for consideration.  (Ex. 10).  
 
10. On April 6, 2000, while the carve-out petition was still pending before the Labor 
Board, the City and the Union reached agreement on the terms of a successor collective 
bargaining agreement for the “blue collar” portion of the bargaining unit, making the 
wage increases retroactive to June 30, 1999, the expiration date of the prior contract, 
without interest.  (Ex. 5).  None of the proposals submitted by the Complainant (Finding 
of Fact #9) were included in that agreement.  
 
11. On April 13, 2000, the Labor Board issued Decision No. 3759, dismissing the 
carve-out petition, thereby leaving the bargaining unit intact.   (Ex. 3). 
 
12. Thereafter, the “white collar” portion of the bargaining unit elected a negotiating 
team of 7 “white collar” employees.  The “white collar” team reviewed all proposals 
from “white collar” bargaining unit members, including proposals submitted by the 
Complainant, and determined which proposals to present to the City.  None of the 
proposals submitted by the Complainant were included in the final proposal to the City. 
(Exs. 10 & 11). 
 
13. One member of the negotiating team, Teresa DeFrance, was voted off the team by 
the other members due to an alleged breach of confidentiality.  
 
14. The City and the Union then entered negotiations for the “white collar” portion of 
the bargaining unit, as they had agreed to do in the August 5, 1999 agreement. (Ex. 4). 
 
15. On October 25, 2000, the parties reached agreement on the terms of a new 
collective bargaining agreement (Ex. 6) which was overwhelmingly ratified by the “white 
collar” portion of the bargaining unit and signed on November 8, 2000.  (Ex. 7).  
Consistent with past negotiating history between these parties, the new agreement for 
“white collar” employees was substantially similar to the agreement covering the “blue 
collar” portion of the bargaining unit. (Ex. 5). Wage increases were made retroactive to 
the expiration date of the prior contract, without interest. 
 

CONCLUSIONS OF LAW 

1. An employer and a certified bargaining representative are obligated to bargain 
concerning wages, hours and terms and conditions of employment with respect to the 
certified collective bargaining unit. 
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2. The manner in which the parties agree to negotiate a contract is normally a matter 
left to the discretion of the parties within the parameters of their statutory bargaining 
obligations. 
 
3. Negotiating about the terms and conditions of employment for a portion of a 
bargaining unit is not per se a violation of the parties’ collective bargaining obligations 
under the Act, even if a representation petition is pending regarding another portion of 
the unit. 
 
4. There is no showing of actual restraint and coercion or bad faith by the Union or 
the City in this case. 
 
5. Neither the Union nor the City failed to bargain in good faith. 

6. Neither the Union nor the City restrained or coerced employees in the exercise of 
their collective bargaining rights. 
 
7. The Union did not violate its duty of fair representation in this case.   

DISCUSSION 

 The issue presented here is whether a union and an employer may properly agree 
to negotiate a labor contract for only a portion of a bargaining unit, when a petition is 
pending regarding another portion of the bargaining unit.  Our research shows this to be a 
case of first impression with no directly applicable precedent available under our 
decisions or those of the National Labor Relations Board. 
 
 The Complainant in this case alleges that the City and the Union “conspired to 
violate the rights of white collar employee[s] because of their pending petition…before 
the State Board of Labor Relations.”  (Complainant’s brief at 5).  The Complainant also 
alleges that the Union “coerced its negotiators into not presenting any proposals the white 
collar wanted submitted to the employer.”  The Complainant also argues that the Act 
does not allow “bifurcated bargaining” while a petition is pending and requests that “this 
procedure become a prohibited one.” (Complainant’s brief at 6).    Thus, we read the 
Complainant’s arguments to be an assertion of  a per se  prohibition against this type of 
bargaining as well as a claim that the parties engaged in actual bad faith in an attempt to 
deprive the “white collar” workers of their rights.  
 

We begin with the charge that these parties engaged in an actual conspiracy to 
deprive employees of their rights because we believe the record is clear on the facts.  As 
far as the evidence shows, neither party took any action with an intention of depriving 
employees of their rights or of punishing employees for filing the petition.  The record is 
devoid of any indication that the parties were motivated by anything other than a desire to 
avoid what they perceived to be an inequity in delaying negotiations for the “blue collar” 
portion of the bargaining unit because of the pending petition affecting the “white collar” 
portion.  The delay in resolving the petition turned out to be substantial.  Anticipating the 

 4 



delay, the City and the Union agreed, as memorialized in the document of August 5, 1999 
(Ex. 4), to go forward with bargaining concerning the “blue collar” employees and to re-
open or expand negotiations to include the “white collar” employees if the Labor Board 
determined that the unit should remain intact.   The record shows that this is exactly what 
happened.  Indeed, the “white collar” employees elected their own negotiating team 
which considered a number of possible proposals submitted to them by the employees.  
That team eventually decided to put forth a certain package to the City which did not 
include the Complainant’s proposals.  The parties met and agreed to the terms and 
conditions for the “white collar” employees.  The “white collar” employees 
overwhelmingly ratified that agreement.     

 
The Complainant stresses two things in its arguments.  First is the fact that none 

of the Complainant's proposals were incorporated into the final bargaining proposal 
because the negotiating team was intimidated by the Union’s administrator.  Secondly, 
they repeatedly point to the removal of Teresa DeFrance from the bargaining team.  
Unfortunately for the Complainant’s theory, the record does not support a finding of bad 
faith regarding either event. The testimony shows that, while Ms. DeFrance inferred 
futility from the Administrator’s words, the decision regarding the bargaining proposals 
was made by the entire “white collar” negotiating team after considering all suggestions.  
Likewise Ms. DeFrance’s removal from the team was a decision made by the whole 
team; not by the Administrator.  The “white collar” team comprised fellow workers, 
employees on whose behalf the Complainant purports to argue.  The Complainant did not 
call any member of that team to testify, other than Ms. DeFrance.   Additionally, the final 
“white collar” contract was overwhelmingly approved by the “white collar” employees.   
There is no evidence that the “white collar” employees experienced an actual 
disadvantage due to the way the bargaining was conducted.  This record simply does not 
support any finding of subjective bad faith by either the Union or the City supporting the 
allegations of the Complainant.2    Because bad faith is a necessary element in a finding 
of a violation of the Union’s duty of fair representation, we dismiss this portion of the 
complaint.   

 
 We turn to the question of whether the negotiation of a collective bargaining 
agreement for one group of employees at a time when a carve-out petition is pending for 
another group of employees is  per se a  violation of  §7-470(a)(1)(2) or (4) or §7-
470(b)(1)(A) or (2).   
 

As reflected in the Act, several concepts are central to the collective bargaining 
process.  The first is that employees have the right to be represented for collective 
bargaining purposes by the union of their choosing and that they cannot be restrained, 
coerced or discriminated against for exercising that right.  To this end, the Labor Board 
has implemented regulations and developed a body of case law designed to ensure that 
employees are provided the opportunity to exercise their right to choose and further, to 

                                                      
2 It is important to remember that the Complainant is arguing that the entire “white collar” portion of the 
bargaining unit was coerced or represented unfairly.  They are not claiming that any particular individual 
was the target of bad acts. 
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criticize their union representatives without fear that either the union or the employer will 
punish them for their actions.     

 
Another central principle provides that, once a representative has been duly 

certified or recognized, the union and the employer must bargain with each other in good 
faith concerning the wages, hours and terms and conditions of employment of the 
employees in the unit.  The parties must do so in accordance with now well-established 
rules and parameters of acceptable behavior, part of which requires that they must 
bargain for all employees in the unit and cannot discriminate against certain individuals 
or groups.    

 
Occasionally tension arises among these principles and this is such a case.  Here, 

a group of employees legitimately exercised their right to seek an alternative bargaining 
representative and, through no fault of their own, were unsuccessful.  After having 
exercised that right, some of those same employees felt disadvantaged by bargaining that 
had already taken place between the incumbent Union and the City on behalf of the 
employees who had not attempted to “secede”.  On the other hand, the City and the 
Union, in good faith, attempted to create a scenario in which the needs of all concerned 
would be met and concluded that bifurcated bargaining was the reasonable solution to a 
tricky situation.   

 
We begin by saying that, outside the context of a pending petition, we find 

nothing inherently unlawful about the Union’s and the City’s actions.  In this regard, we 
are not prepared to make, nor can we find any language of the Act to support, a 
conclusion that a union and an employer automatically breach the rules of collective 
bargaining by determining that it is advantageous to conduct separate negotiations for 
separate “groups” within a bargaining unit.  Certainly if the parties agree, and absent any 
evidence that the action is being taken for a bad reason, bifurcated negotiations might be 
strategically and politically advantageous to all involved.  Of course, the parties must do 
so within the parameters of the rules regarding bargaining, including the prohibitions 
against coercion of employees and the obligation to adhere to the duty of fair 
representation.  

 
This brings us to the question of whether a different view should be taken when a 

petition is pending regarding a portion of the unit.  In order to impose a per se  rule 
regarding this type of situation, we must find that the action is inherently destructive of 
the collective bargaining relationship and/or of employees’ collective bargaining rights.  
Having considered the arguments of the parties and reviewed the most closely related 
case  law on the issue, we determine that a per se  rule is not warranted.   

 
While no ruling on this precise situation is available, certain cases and established 

rules can help to clarify the situation.  First, this Board has stated that employers are 
required to remain strictly neutral during the pendency of a representation petition and 
may not take any action which favors one union over another. State Vocational 
Federation of Teachers, Decision No. 2060 (1981).  Further, an employer may refuse to 
negotiate with an incumbent union when a petition for decertification is pending because 
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the decertification petition itself raises a bona fide doubt as to the union’s majority status.  
Whittemore Memorial Library, Decision No. 2873 (1990) citing Winsted Memorial 
Hospital, Decision No. 1172, 1172-A (1973). 3  

 
Concerning the Union’s obligations, it is well settled that a union may not take 

action that  restrains or coerces employees because they have engaged in intra-union 
protected activities including criticizing the union leadership. See Norwalk Board of 
Education and Local 1042/John Mosby, Decision No. 3586 (1998), remanded on 
different grounds Local 1042 AFSCME, Council 4, AFL-CIO v. Connecticut State 
Board of Labor Relations, et al, Dkt No. CV 990493379S (6/1/99, McWeeny, J.).    

 
Under the specific language of the NLRA4, the federal board and courts have 

developed a body of case law concerning appropriate actions against union members who 
have sought decertification or election of a rival union representative.  The NLRB has 
analyzed these cases by balancing the union’s right to have rules for membership against 
the employees’ right to use the processes of the NLRB.  Thus, a union can take action 
that protects its own interests (such as expelling a member) but cannot take action against 
a member that is purely punative in nature (such as fining the member).  See National 
Labor Relations Board v. International Molders and Allied Workers Union, Local 125, 
442 F2d. 92, 77 LRRM 2067 (1971); Sheet Metal Workers International Association, 
Local #18 (Globe Sheet Metal Works, Inc.), 314 NLRB 1134, 147 LRRM 1100 (1994).  

 
Finally, although we have dismissed the duty of fair representation portion of the 

Complainant’s claim, we believe it is instructive to our analysis that such a violation 
requires proof that the union acted in actual bad faith or with a total disregard for its 
obligations.   Again, this standard is not only contained in the Act but is required in order 
to allow a union the flexibility it needs to meet the needs of all its members.  And each 
case must be taken on its particular facts.     

 
 The above cases are helpful in that they highlight the balancing act that is 
necessary to all collective bargaining schemes.  The rights of employers to run their 
enterprises is balanced against the unions’ rights to represent their members; the 
individual’s desire for a certain benefit or result is balanced against the obligation of the 
union to represent all members; the obligation of the employer to remain neutral in a 
union election is balanced against the need of an incumbent union to continue to 
represent its members while a petition is pending.   
   

With this in mind, we cannot conclude that a per se rule is appropriate in this 
situation.   There is nothing inherently destructive of collective bargaining rights when a 
                                                      
3 We note that this approach is different than the view adopted by the NLRB which has said that an 
employer must bargain with an incumbent union during the pendency of a rival petition because the mere 
filing of the petition does not raise a bona fide doubt as to the incumbent’s majority status.  RCA Del 
Caribe, 262 NLRB 963, 110 LRRM 1369  (1982).   
4Section 8(b)(1)(A) of the National Labor Relations Act states: “It shall be an unfair labor practice for a 
labor organization or its agents (1)to restrain or coerce (A) employees in the exercise of the rights 
guaranteed in section 7: Provided, That this paragraph shall not impair the right of a labor organization to 
prescribe its own rules with respect to the acquisition or retention of membership therein”.    
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union negotiates on behalf of an uncontested portion of its bargaining unit while the 
rights of another contested portion are being adjudicated.  It is just as likely that a group 
of petitioning employees will benefit from separate negotiations as it is that it will be 
disadvantaged.  Indeed in this case, in the absence of any contrary evidence, it is equally 
as valid to assume that the “white collar” employees actually benefited from separate 
negotiations because their issues could be considered outside the context of the issues of 
the larger, more powerful “blue collar” portion.  It is certainly legitimate to assume that 
the “white collar” group was in no worse position because the “blue collar” workers have 
always outnumbered the “white collar” workers and can control the general course of the 
bargaining.  Given this situation and the existing decisions concerning related topics, we 
decline to impose a per se rule on this type of conduct, instead leaving the analysis to a 
case by case course.  As such, we dismiss the complaint.    

 
 ORDER 

 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 
 

ORDERED that the complaint filed herein be and the same hereby is 
DISMISSED. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
John W. Moore, Jr. 
John W. Moore, Jr. 

                Chairman 
 

Wendella A. Battey 
Wendella A. Battey 

                        Board Member 
 

David C. Anderson 
                    David C. Anderson 

                                Alternate Board Member     
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CERTIFICATION 
  

I hereby certify that a copy of the foregoing was mailed postage prepaid this 29th 
day of January, 2003 to the following: 
 
Hope P. Kasper, Pro Se 
30 Anderson Road      RRR 
Middletown, Connecticut  06457 
 
Attorney Brian Clemow 
Shipman & Goodwin      RRR 
One American Row 
Hartford, Connecticut  06103-2819 
 
Attorney Barbara J. Collins 
44 Capitol Avenue      RRR 
Suite 402 
Hartford, Connecticut  06106 
 
Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut  06051 
 
 
   _____________________________ 
   Jaye Bailey Zanta, General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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