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DECISION AND DISMISSAL OF COMPLAINT 
 
 On November 28, 2001, Locals 387, 391 and 1565 of Council 4, AFSCME, AFL-
CIO (the Union) filed a complaint, amended on October 10, 2002, with the Connecticut 
State Board of Labor Relations (the Labor Board) alleging that the State of Connecticut, 
Department of Correction (the State or DOC) violated §5-272 of the State Employees 
Relations Act (SERA or the Act) by unilaterally withdrawing from an agreement to 
refrain from using inmate testimony in grievance arbitration hearings involving 
bargaining unit members.   
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on October 15, 2002.  All parties appeared, were represented 
and allowed to present evidence, examine and cross-examine witnesses and make 
argument.  On the basis of the entire record before us, we make the following findings of 
fact and conclusions of law and we dismiss the complaint. 



 
 

FINDINGS OF FACT 
 

1. The State is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all 
material times has represented a bargaining unit known as NP-4  which includes certain 
DOC employees, including correction officers. (Exs. 5 and 6). 
 
3. The State and the Union are parties to successor collective bargaining agreements 
with effective dates of July 1, 1994 through June 30, 2001 (Ex. 5) and July 1, 2001 
through June 30, 2004 (Ex. 6).  The 1994-2001 agreement contained the following 
relevant language: 
 

Article 12 – ENTIRE AGREEMENT 
Section One.  This Agreement, upon ratification, (when applicable), and 
upon legislative approval, supercedes and cancels all prior practices and 
agreements, whether written or oral, unless expressly stated to the contrary 
herein, and constitutes the complete and entire agreement between the 
parties and concludes collective bargaining for its term. 
 
Section Two.  The parties acknowledge that during the negotiations which 
resulted in this Agreement, each had the unlimited right and opportunity to 
make demands and proposals with respect to any subject or matter not 
removed by law from the area of collective bargaining, and that the 
understandings and agreements arrived at by the parties after the exercise 
of that right and opportunity are set forth in this Agreement.  Therefore, 
the State and the Union, for the duration of this Agreement, each 
voluntarily and unqualifiedly waives the right and each agrees that the 
other shall not be obligated, to bargaining [sic] collectively with respect to 
any subject or matter referred to or covered in this Agreement, even 
though such subjects or matters may not have been within the knowledge 
or contemplation of either or both of the parties at the time they negotiated 
or signed this Agreement.     

 
4. The 2001 – 2004 agreement (Ex. 6) contains identical language as that quoted in 
Finding of Fact # 3 except that the subtitles “Entire Agreement” and “Opportunity to 
Present Demands” were added to Sections 1 and 2 respectively.   
 
5. Prior to 1995, the State and the Union had an understanding that inmates would not 
be used to testify at grievance arbitrations involving NP-4 employees in the Department 
of Correction.   
 

 2 



6. In May, 1995, the State and the Union wrote a joint letter (Ex. 2 – attachment) to 
Catherine Serino, Director of the State Board of Mediation and Arbitration, 
memorializing the understanding, stating in part: 
 

The parties agreed decades ago not to use inmate testimony and such has 
been expressed in the past by both the parties to arbitrators that such 
would be avoided.  This unwritten understanding obviously is founded on 
the parties not wanting to enable or to permit inmates to have any power 
over any level of Department of Correction staff.   

 
7. By letter dated September 26, 2001 (Ex. 2 – attachment), the State informed the 
Union that it would no longer abide by the unwritten understanding regarding inmate 
testimony, stating, in relevant part:  
 

Please be advised that the Department of Correction and the Office of 
Labor Relations will no longer abide by the attached May 4, 1995 letter 
regarding the use of inmate testimony during arbitration hearings.   
 
Although we are discontinuing this understanding, effective immediately, 
it is not anticipated that the use of inmate testimony would be on other 
than an infrequent basis when such has been determined to be necessary to 
the successful presentation of the State’s case.  In those infrequent 
instances arrangements will be made to hold the hearing within a secure 
correction facility.  Of course inmate testimony will not occur at the lower 
steps of the grievance procedure.   

 
8. At the time of the letter quoted in Finding of Fact #7, the parties were in negotiations 
for a successor to the 1994 – 2001 collective bargaining agreement.  The successor 
agreement was settled in the winter of 2002, ratified by the bargaining unit members in 
March 2002 and submitted for legislative approval.   
 
9. Upon receipt of the letter from the State, the Union did not demand to negotiate but 
rather filed the instant prohibited practice complaint.   
 
10. Since September, 2001 the State has not attempted to use inmate testimony in any 
arbitration proceedings. 
 
11. There has been an ongoing dispute between the parties regarding the use of written 
statements by inmates.  Over the years, the State has attempted to introduce inmate 
statements.  On some occasions the statements are allowed into evidence by the arbitrator 
and in at least one instance, the written, unsworn statement was rejected by the arbitrator.   
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CONCLUSIONS OF LAW 

1. The decision to use inmate testimony at an arbitration hearing is not a mandatory 
subject of bargaining. 
 
2. The State did not violate the Act when it withdrew from the understanding 
regarding the use of inmate testimony in September, 2001. 
 

DISCUSSION 

 In this case, the Union alleges that the use of inmate testimony at an arbitration 
proceeding is a mandatory subject of bargaining.  As such, the Union argues that the 
State cannot change the long standing practice of (or withdraw from the understanding 
concerning) not using inmate testimony at arbitration hearings. 
 
 The State argues that the choice of witnesses at an arbitration hearing is a 
permissive subject of bargaining and, as such, there is no duty to bargain regarding the 
change.  Further, the State claims that it had the right to withdraw from any agreement 
concerning the use of inmate testimony after the expiration of the collective bargaining 
agreement.  Finally, the State claims that the Entire Agreement article of the successor 
collective bargaining agreement extinguished any past practices concerning this issue. 
 
 We have not before been presented with this particular issue.  The threshold  
question is whether the subject of the use of inmate testimony in arbitration proceedings 
between these particular parties is a mandatory subject of bargaining.1  We find that it is 
not.  It is now well established that, in determining if a subject is mandatory for collective 
bargaining, we balance the directness and depth of an item’s impingement on conditions 
of employment, on the one hand, and, on the other, the extent of the employer’s need for 
unilateral action without negotiation in order to serve or preserve an important policy 
decision committed by law to the employer’s discretion.  State of Connecticut, Decision 
No. 2804-A (1991) and cases cited therein.      
 
 Here, there is no dispute that grievance procedures, generally, are mandatory 
subjects of bargaining.  However, it does not necessarily follow that every aspect of the 
parties’ actions within that procedure is subject to negotiation.   As a general proposition, 
we do not believe that a party must bargain about the manner in which it chooses to 
present a case in arbitration.  Litigation and evidence strategies are within the discretion 
of each participant.  Likewise the selection of witnesses is within the discretion of the 
presenting party and any issues surrounding the admissibility of the testimony will be 
determined by an arbitrator.  We are not convinced that we should view the use of inmate 
testimony any differently.   

                                                 
1 The Union does not appear to be arguing that the choice of witnesses, generally, is a mandatory subject of 
bargaining.  Rather, its claim is limited to whether the use of inmate testimony in this particular collective 
bargaining relationship is a mandatory subject of bargaining.   
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The thrust of the Union’s argument lies in its claim that the potential for inmate 

testimony in an arbitration hearing changes the balance of power between the inmates 
and the employees such that the inmates would be able to threaten officers with false 
claims and charges.  We are not convinced from the testimony presented that the 
potential for false claims against bargaining unit members is increased by the remote 
possibility of inmate testimony in an arbitration hearing.  The evidence in this case 
demonstrates that inmates make false claims against guards even now.  Claims are 
investigated and many are disposed of without discipline.  Lawsuits are filed by inmates 
against the DOC and the employees.  In short, the potential for false claims by inmates is 
a fact of life in a correctional facility and there is no basis to find that selectively using 
inmate testimony in the arbitration arena changes that fact or disturbs the balance of 
power. 

 
Further, there is evidence that some written statements from inmates have been 

used in arbitration proceedings all along.  Thus, the ability to influence the discipline of 
an officer has always been a potential “hammer” held by the inmates at least in one form. 

 
Finally, employees have no legitimate interest in shielding their inappropriate 

actions by precluding inmate testimony.  Thus, employees cannot argue that the potential 
for discipline based on testimony which reveals actual bad acts is a reason to preclude 
inmate testimony.  To the extent that some officers may be falsely accused of 
inappropriate behavior, we are not convinced that the use of inmate testimony either 
reduces or increases that potential.  The working conditions of the employees are the 
same.  They are still required to perform the same work in the same manner.  It seems to 
us that the potential for an inmate to testify in an arbitration hearing should not impact at 
all on the manner in which guards perform their required duties.    

 
 Because we have found this to be a non-mandatory subject of bargaining, the 
State was free to cease the past practice regarding the prohibition on inmate testimony.  
To the extent that the Union is arguing that this understanding was part of the written 
agreement, the State was free to inform the Union that it no longer intended to abide by 
the agreement upon expiration of the collective bargaining agreement and to refuse to 
bargain further about the matter.2  
 

                                                 
2 All the terms of the prior collective bargaining agreement are not “carried over” under SERA.  Thus, the 
State is allowed to make changes in permissive subjects of bargaining after expiration of the contract for 
terms that are not required by statute to remain in effect until the resolution of a successor contract.   
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ORDER 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the State Employees Relations Act, it is hereby 
 

ORDERED that the complaint filed herein be and the same hereby is 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 

     Wendella A. Battey 
     Wendella A. Battey 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
      
     C. Raymond Grebey 
     C. Raymond Grebey 
     Alternate Board Member 
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CERTIFICATION 

 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 
16th day of December to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates     RRR 
1260 Silas Deane Highway 
Wethersfield, Connecticut  06109 
 
Attorney Ellen M. Carter 
Office of Labor Relations    RRR 
450 Capitol Avenue 
MS#53OLR 
Hartford, Connecticut  06106-1308 
 
Albert J. Chiucarello, Staff Representative 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut  06051 
 
 
 
   
  _____________________________ 

Jaye Bailey Zanta, General Counsel 
  CONNECTICUT  STATE BOARD OF LABOR RELATIONS 
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