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DECISION AND DISMISSAL OF COMPLAINT 
 

On  February 8, 2000, Local 1042, Council 4, AFSCME (the Union) filed a complaint 
with the Connecticut State Board of Labor Relations (the Labor Board), alleging that the City of 
Norwalk Board of Education (the School Board) had violated the Municipal Employees 
Relations Act (MERA or the Act) by refusing to comply with a grievance settlement regarding 
the disability pensions of Local 1042 members Dora Ingleton and John Fox.  The complaint was 
amended on May 9, 2000, adding Locals 2405 and 1303-163 as complainants, the Pension Board 
as a respondent and additionally alleging repudiation of contract and unilateral change.  The 
complaint was further amended on September 28, 2000, naming only Local 1042 as a 
complainant and additionally alleging that the School Board was refusing to comply with 
grievance settlements regarding the pensions of Local 1042 members John Mosby, Earl Frierson 
and Clifton Dixon. 

 
After the requisite preliminary steps had been taken, the parties came before the Labor 

Board for a hearing on April 11, June 27, and October 3, 2001.  At the hearing on April 11, 
2001, the School Board filed a Motion to Dismiss the complaint against it, which was denied by 
the Labor Board at the hearing on June 27, 2001.  Also at the June 27 hearing, the Union filed a 
third amended complaint, naming both the School Board and the City of Norwalk (the City) as 



respondents and all three locals as complainants.  The third amended complaint alleged that “the 
employer” unilaterally changed the method of granting disability pensions to Local 1042 
members John Fox, Dora Ingleton, Earl Frierson and Clifton Dixon, and unilaterally refused to 
permit John Mosby to “buy back” pension time in installments, in violation of a grievance 
settlement.   

 
At the hearing, all three parties were represented, and were allowed to present evidence, 

examine and cross-examine witnesses and to make argument.  All three parties submitted post 
hearing briefs, the last of which was received on January 22, 2002.    

 
On the basis of the entire record before us, we make the following findings of fact and 

conclusions of law, and we dismiss the complaint. 
 

FINDINGS OF FACT 

1. The School Board is a municipal employer within the meaning of the Act with respect to 
 the members of Local 1042.  The School Board does not have sole and exclusive control over 
the pension benefits of Local 1042 members, and therefore does not negotiate pensions with 
these employees. 
 
2. The City is a municipal employer within the meaning of the Act, and has sole and 
exclusive control over negotiating pension benefits for employees of the School Board. 
 
3. The Union is an employee organization within the meaning of the Act, and at all material 
times has represented Local 1042, a bargaining unit of custodial and maintenance employees of 
the School Board.  Prior to their retirement, members of Local 1042 included John Mosby 
(Mosby), John Fox (Fox), Dora Ingleton (Ingleton), Earl Frierson (Frierson) and Clifton Dixon 
(Dixon).   
 
4. At all material times, Local 1042 and the School Board were parties to a collective 
bargaining agreement, in effect from July 1, 1992 to June 30, 1997 (Ex. 9), containing the 
following relevant provisions:   

ARTICLE IX 

 GRIEVANCE PROCEDURE 

Grievance shall mean a claim by a custodian, maintenance worker or a group of 
workers, or the administration representing the Board of Education that there has 
been a violating, [sic] misinterpretation or misapplication of the provisions of the 
contract or of the rules, regulations, administrative directives of [sic] policies of 
the Board of Education… 
 
Step 1: The employee, with or without the Union steward, shall take up the 
grievance or dispute with the Custodial or Maintenance Supervisor within ten 
(10) days of the grievance or the employee’s knowledge of it’s [sic] occurrence.  
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The Supervisor shall attempt to adjust the matter and shall respond to the 
employee within three (3) working days. 
 
Step 2: If the grievance has not been settled, it shall be presented in writing by the 
employee or local Union official to the Superintendent of Schools’ designee 
within three (3) working day’s of the supervisor’s response.  The designee shall 
respond in writing to the employee or Union president within three (3) working 
days… 
 
After initial submission of grievance, time limits on replies at various levels of 
proceedings may be extended upon mutual agreement of both parties… 
 

ARTICLE XX 

PENSIONS 

The terms and conditions of the existing pension plan for employees covered 
under this contract and spelled out in detail in the pension pamphlet entitled 
“Your Financial Security, A Description of the Retirement Program for 
Employees of the City of Norwalk” revised April 12, 1988, is incorporated herein 
by reference and remains in effect for the life of this Agreement. 
 

5. For many years, the City has maintained an employee pension plan, established by City 
Charter (Ex. 39) and codified in the Norwalk City Code.  (Ex. 38).  Specifically, the relevant 
Code  provisions state: 
 
 §1. Authority. 
 

Pursuant to the authority granted to said Common Council of the City of 
Norwalk, Connecticut, in § 189 of the Norwalk City Charter, there shall be created and 
established for such city a pension plan for city employees as stated herein. 

 
 §2. Pension Board. 

There shall be appointed by the Mayor…a Board consisting of five (5), who shall 
constitute the Board of Trustees for the Norwalk City Employees’ Pension Fund, 
hereinafter referred to as the “Pension Board.”  The members of said Pension Board shall 
receive no compensation for serving as a Trustee. 

 
A. The City Comptroller shall serve as an ex officio member of the Board.  

The other five (5) members shall be appointed to serve terms of one (1) 
year, two (2) years, three (3) years, four (4) years and five (5) years, 
respectively, and thereafter their successors shall be appointed for a term 
of five (5) years on September 1 of each year. 
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 §3. Duties of the Pension Board. 

The Pension Board shall perform the duties of the Trustees of the Norwalk City 
Employees’ Pension Fund, relating to the management of such funds, except that the City 
Comptroller shall have the care and custody of all such funds and shall have the power, 
with approval of the Board, to invest such funds in securities legal for investment for 
trust funds. 

 
 § 4. Retirement Allowances. 

The Pension Board shall put into effect and provide a system or systems of 
retirement allowances for the city’s regular, full-time paid employees, as more fully 
defined by the Board, except elected officials (other than each Registrar of Voters and the 
Town Clerk), policemen and firemen….and professional employees of the Board of 
Education who are members of the State Teachers’ Retirement System, and provide for 
contributions by such employees and the city to a fund or funds from which allowances 
shall be paid. 

 
6. Mosby was on the Pension Board for many years representing Local 1042.  The Pension 
Board reviews and votes on every retirement application.  The Pension Board’s decisions are not 
subject to review or modification by the City or any of its representatives, although certain City 
employees provide administrative assistance to the Pension Board.   
 
7. The Pension Board does not collectively bargain with any of the unions who participate 
in the plan.  All collective bargaining negotiations regarding the pension plan occur between the 
City and a coalition of bargaining representatives from the participating unions. Such coalition 
bargaining has resulted in various revisions to the pension plan over the years.  (1977, Ex. 34; 
1985, Ex. 36; 1987, Ex. 37; 1992, Ex. 10). 
 
8. Under the 1992 pension plan (Ex. 10), an employee could retire with up to thirty years of 
credited service.  The plan also included the following appeal provision:   
 
 5.4  Appeals 

A Member or Designated Beneficiary dissatisfied with a decision of the Pension 
Board with respect to his or her application may, within 60 days, appeal such decision in 
writing or request a hearing in person.  The decision of the Pension Board on such 
appeals shall be final. 

(Ex. 10). 

9. The most recent pension negotiations began in 1998, to amend the 1992 plan.  The 
ground rules for those negotiations indicate that the parties to the negotiations included the City 
through its designated spokespersons and a single bargaining coalition comprised of four City 
bargaining units (Local 1303, Local 2405, Norwalk Assistants and Supervisors Association, 
Norwalk Municipal Employees Association) and four School Board bargaining units (Local 
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1042, CHCA Local 1199, Norwalk Federation of Education Personnel, United Federation of 
Technicians, Local 72), represented by two designated spokespersons, Tim Scheibel and Bruce 
Mellion.  (Ex. 50).   
 
10. The parties reached tentative agreement on changes to the pension plan on May 17, 1999. 
 (Ex. 18).  The tentative agreement provided in relevant part:  
  
 11. New Provision – Pension Buyback 

 NFEP [Norwalk Federation of Education Personnel]  employees may purchase 
past service credit in accordance with the attached schedule, by paying the amount 
designated as the “Increase in Liability Due to Additional Service.”  Payment may be 
made in a lump sum, or in installments with 8.5% interest per annum over a period of not 
more than five years, and in no event shall the payment period extend beyond the date of 
the employee’s retirement. 
 

11. The tentative agreement also increased the maximum years of allowable credited service 
to 35 years for all participants, provided the retiring employee made an appropriate lump sum 
contribution to the pension plan to purchase the additional years of service. 
 
12. The City Council ratified the pension agreement on July 27, 1999.  (Ex. 57).  The record 
does not reflect when the Unions ratified the tentative agreement.   
 
13. Twelve employees retired subsequent to the implementation of the revised pension 
agreement and “bought back” additional years of service by paying a lump sum contribution.  
(Ex. 56).  None of the Unions representing these employees objected to the lump sum buy back. 
 
14. In approximately November of 1999, Mosby elected to retire.  Victor George (George), 
an employee in the City’s Personnel Office who provides staff services to the Pension Board, 
provided Mosby with a calculation of his pension contribution to purchase three additional years 
of service. (Ex. 19).  The contribution plus interest totaled $3,106.13.  Mosby wanted to pay this 
amount in installments over five years, rather than a lump sum, but was told by George that the 
Pension Board would not allow him to do so.  Mosby did not apply or appeal to the Pension 
Board.   
 
15. On February 9, 2000, Mosby filed a grievance with the School Board regarding the 
City’s refusal to permit  him to purchase additional pension credit in installments. Lou LaBosco 
(LaBosco), then-Personnel Director for the School Board, sustained the grievance, stating “Mr. 
Mosby has 33 years with the [Norwalk Public Schools].”  (Ex. 20).  Mosby presented the 
grievance answer to George, who indicated that Mosby would have to take it up with the Pension 
Board.  Mosby did not present the grievance to the Pension Board. 
 
16. The normal form of retirement benefit is payable in full during the retiree’s lifetime, 
guaranteed for five years (60 payments), with no right of survivorship.  There are also three  
“options” available, providing a retiree with the ability to accept a lesser lifetime monthly 
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payment in exchange for payment of some or all of the benefit to his or her designated 
beneficiary after his or her death. 
 
17. From 1976 to 1996, twelve participants in the Pension Plan retired on disability pensions. 
 (Ex. 15).  Eight of the twelve retired under one of the “options”; the remainder retired with a 
normal form of benefit.  The two Local 1042 members on this list retired under “Option 2.”  The 
record does not reveal the circumstances surrounding the granting of these pensions. 
 
18. At a March 17, 1999 Pension Board meeting, disability retirement was approved for 
Hattie Flood, a Local 1042 member.  Benefits were granted under Option 1.  The minutes of the 
meeting provide in relevant part:  “…the Committee suggested that this be the last time that any 
option other than normal form of benefit be granted for a disability pension request…Mr. 
Tavella said that since past practice has been to allow options that they should approve it for 
Mrs. Flood, but this is the last time.”  (Ex. 58).   
 
19. As of the date of the last hearing in this matter, the issue of granting options for disability 
retirements was still pending between the City and the union bargaining coalition.  (Ex. 59). 
 
20. In 1999 and 2000, after the changes to the pension plan were implemented, four members 
of Local 1042 sought to retire on disability pensions.  Each selected an “option” of receiving 
benefits other than the normal form of benefit. Ingleton  elected to receive her pension benefits 
under “Option 1”  (Ex. 12); Fox (Ex. 11), Frierson (Ex. 13) and Dixon (Ex. 14) each selected 
“Option 2.”  
 
21. On September 8, 1999, the Pension Board approved normal form retirement benefits for 
Fox and Ingleton.  (Ex. 43, 44, 45).  Mosby was the sole opposing vote.  Neither Fox nor 
Ingleton appealed the decision. 
 
22. On October 13, 1999, the Union filed a grievance on behalf of Fox and Ingleton, 
protesting the denial of their disability pension option.  Lou LaBosco, then-Personnel Director 
for the School Board, answered the grievance stating “Since other custodians were given the 
options, the BOE has no problem with having D. Ingleton and J. Fox be given same options.”  
(Ex. 17). 
 
23. On February 8, 2000, the Union filed its initial prohibited practice complaint. 

24. On April 12, 2000, the Pension Board approved normal form retirement benefits for 
Frierson.  (Ex. 47, 49). Mosby was not present at the meeting to vote.  Frierson did not appeal 
the decision. 
 
25. On September 13, 2000, the Pension Board approved normal form retirement benefits for 
Dixon.  (Ex. 46).  Mosby was not present at the meeting to vote.  Dixon did not appeal the 
decision. 

CONCLUSIONS OF LAW 
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1. The Step 1 grievance answers sustaining pension-related grievances required no 
affirmative action on the part of the School Board, and therefore there was no failure to comply 
with them. 
 
2. The Pension Board is not an employer under the Act. 

3. Neither the School Board nor the City made an illegal unilateral change to the manner in 
which disability pensions are granted. 
 
4. The Union failed to establish a prima facie case of illegal unilateral change regarding 
pension buy backs. 

DISCUSSION 

There was a great deal of confusion throughout the hearing in this matter regarding the 
precise parties and allegations at issue.  See Exhibits 22 – 29.  At the hearing on June 27, 2001,  
the Union submitted a third amended complaint in an effort to clarify the confusion.  This 
complaint consolidated the allegations and, as a result, any allegations not contained in the third 
amended complaint are considered abandoned.  Although the third amended complaint listed 
Local 2405 and Local 1303-163 as complainants, no evidence or argument was presented 
regarding those locals.  Accordingly, Local 1042 is the sole Complainant in this case. 

 
The third amended complaint alleges as follows: 

The employer unilaterally changed the method of granting disability pensions to John 
Fox, Dora Ingleton, Earl Frierson and Clifton Dixon.  The employer unilaterally refused 
to permit John Mosby to pay his pension buy back debt in installment payments, and 
failed to abide by settlement of grievance.  (Ex. 31). 
 

The complaint names both the City and the School Board as Respondents.  The City and the 
School Board raise numerous arguments in defense of these claims, as outlined below.1  In this 
case, we agree with some of those arguments and accordingly dismiss the complaint. 
 

We first consider the claims that the “employer” has failed to comply with grievance 
settlements.  The “employer” in this regard must necessarily be the School Board, as that is the 
entity which maintains a contractual grievance procedure with Local 1042.  The School Board 
argues that because it does not have sole and exclusive control over pension benefits, any 
“grievance settlement” involving pensions cannot be valid as a matter of law.   

 
We review this argument in accordance with established legal principles.  Section 7-

474(d) of the MERA provides: 
 
If the municipal employer is a …school board…which by statute, charter, special act or 
ordinance has sole and exclusive control over the appointment of and the wages, hours 
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and conditions of employment of its employees, such…school board…shall represent the 
municipal employer in collective bargaining and shall have the authority to enter into 
collective bargaining agreements with the employee organization which is the exclusive 
representative of such employees… 
 

However, if a local charter provision removes sole and exclusive control over appointment, 
wages, hours or other conditions of employment from a school board, then the school board no 
longer has the authority to negotiate over that item.  Local 1186 v. New Britain Board of 
Education, 182 Conn. 93 (1980);  City of Hartford, Decision No. 2812 (1990);  Town of 
Hebron, Decision No. 3055 (1992), affirmed, Town of Hebron v. Conn. State Labor Board, 
1994 WL 16254 (Keller, J.).  The issue of “sole and exclusive control” is resolved by looking at 
the relevant charter provisions and applying traditional rules of statutory construction. 
 
 In this case, the Charter and related Code provisions make clear that sole and exclusive 
control over pension benefits rests with the City, not the School Board.  The pension applies to 
all employees but for elected officials, police and fire employees, and “professional employees 
of the Board of Education who are members of the State Teachers’ Retirement System.”  The 
exclusion of only one group of School Board employees (certified teachers) implies that all other 
School Board employees are included in the pension system, under the rule of  expressio unius 
est exclusio alterius (the expression of one thing implies exclusion of another).  This proper 
interpretation is supported further by evidence that School Board unions, including Local 1042, 
have for many years negotiated only with the City regarding pension benefits.   
 

This conclusion does not settle the issue, however.  In this case we are faced with the 
rather unusual situation where the collective bargaining agreement between the School Board 
and Local 1042 incorporates the pension plan by reference.  Furthermore, the contract does not 
expressly remove pension issues from the scope of the contractual grievance procedure.2   We do 
not know on this record whether the City has ceded to the School Board the right to resolve 
pension grievances, or whether these contract provisions represent an unfortunate drafting error. 
 We need not resolve this question because we conclude that even if somehow the School Board 
has the authority to resolve pension grievances, the grievance resolutions in this case require no 
affirmative action on the part of the School Board.  Specifically, the Fox/Ingleton grievance was 
“sustained” by Lou LaBosco by stating merely that “…the BOE has no problem with having [the 
grievants] be given the same options.”  Similarly, Mosby’s grievance answer reflected that 
LaBosco concurred with the fact that Mosby had 33 years of service.  These grievance answers 
are therefore akin to those presented in State of Connecticut, Department of Social Services, 
Decision No. 3573 (1998) and City of Middletown, Decision No. 3661 (1999).  Because no 
affirmative action was required, we find no failure to comply with the grievance answers on the 
part of the School Board. 

 
We next address the Union’s claim regarding the disability pensions of four Local 1042 

members. The Union asserts that the longstanding past practice of the Pension Board was to 
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approve whatever form of pension a disability retiree selected.  The Union relies on evidence 
demonstrating that from 1976 to 1996, eight of twelve disability retirees were granted the 
optional benefit of their choice.  (Ex. 15).  The Union also points to the March 17, 1999 Pension 
Board minutes where a member acknowledged the existence of the practice.  (Ex. 58).  The 
Respondents counter, inter alia, that the Labor Board lacks jurisdiction over decisions of the 
Pension Board because the Pension Board is not an employer under the Act.  

 
 Our law in this area is well established. “A union’s prima facie case in support of a claim 
of unilateral change in a past practice is to show the clear existence of a past practice and a 
unilateral change in that practice made by the employer.”  Norwalk Third Taxing District, 
Decision No.3695 (1999) (emphasis supplied; internal citations omitted).  The problem the 
Union faces in this case is that even if a past practice regarding disability retirements has been 
demonstrated, the alleged practice and any unilateral change thereto have been committed by the 
Pension Board. Thus, we must determine whether we have jurisdiction over the Pension Board 
as an employer in this case. 
 

We agree with the Respondents that the Pension Board is not an employer under the Act. 
 Unchallenged evidence presented by the Respondents shows that the Pension Board is an 
independent entity established by Charter which has sole control over the management of the 
pension funds.  The City does not have any authority to review or modify benefits decisions of 
the Pension Board. There was no evidence from which we could conclude that the Pension 
Board is an agent of the City.  We conclude that we have no jurisdiction over the Pension Board, 
under the authority of City of Milford, Decision No. 3701 (1999). 

  
Although it is undisputed in this case that the City is the entity responsible for negotiating 

pension benefits, that responsibility clearly does not extend to having control over the decisions 
of the Pension Board itself.  The Pension Board is the only entity that can grant or deny pension 
benefits, although the Plan does provide an appeal provision (which was not utilized in any 
case). By agreeing to the pension plan, the parties have agreed to this status and function of the 
Pension Board.  Furthermore, the record shows that as of the close of the hearing in this matter, 
the City was continuing to bargain with the union coalition regarding the outstanding issue of 
options for disability retirement.  There is simply no evidence that the City has committed any 
prohibited labor practices in connection with the disability retirements of Fox, Ingleton, Frierson 
or Dixon, and we dismiss this aspect of the complaint against the City. 

 
We also dismiss this portion of the complaint as against the School Board.  As noted 

above, the uncontested evidence in this case shows that it is the City, not the School Board, that 
has the authority and obligation to negotiate pension benefits with the Union.  The School Board 
is not a party to pension negotiations and cannot control the actions of the Pension Board.  As a 
result, the claim of unilateral change against the School Board must also fail. 

 
Finally we consider the allegation that the “employer” unilaterally refused to permit 

Mosby to buy back his three years of additional pension credit in installments over 5 years rather 
than in a lump sum.  Again, this allegation can only be maintained against the City, not the 
School Board, since it is clearly the City who negotiates pensions with the Union.   
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The Union cannot show the existence of a practice or fixed condition of employment 

with regard to pension buybacks.   The ability to purchase additional service time above 30 years 
did not even exist until the 1999 tentative agreement. The pension plan revisions of 1999 provide 
for a pension buy back spread over 5 years for only one bargaining unit, the Norwalk Federation 
of Education Personnel.  (Ex. 18).  Exhibit 56 shows that every employee who purchased 
additional pension credit after the 1999 revisions did so by lump sum payments.  No other union 
in the bargaining coalition has objected to the lump sum payment.  There is no credible evidence 
on this record to show that prior to the 1999 revisions, Local 1042 (or any other union in the 
coalition for that matter) was permitted to purchase service in the fashion sought by Mosby.   
The Union failed to sustain its burden of proof in this regard.  As a result, we dismiss this portion 
of the complaint as well.  

ORDER  

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby 

 
ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
   John W. Moore, Jr. 
   John W. Moore, Jr. 
   Chairman 
 
   Wendella A. Battey 
   Wendella A. Battey 
   Board Member 
 
   Patricia V. Low 
   Patricia V. Low 
   Board Member 
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 I hereby certify that a copy of the foregoing was mailed postage prepaid this 22nd day of 
October, 2002 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
1260 Silas Deane Highway 
Wethersfield, Connecticut  06109 
 
Attorney Saranne P. Murray 
Shipman & Goodwin      RRR 
One American Row 
Hartford, Connecticut  06103 
 
Attorney Thomas N. Sullivan 
Sullivan, Schoen, Campane & Connon, LLC   RRR 
646 Prospect Avenue 
Hartford, Connecticut  06105 
 
James T. Castelot, Staff Representative 
Council 4, AFSMCE, AFL-CIO 
444 East Main Street 
New Britain, Connecticut  06051 
 
Dr. Victor Herbert 
Superintendent of Schools 
Norwalk Board of Education 
125 East Avenue 
Norwalk, Connecticut  06852 
 
John Mosby 
15 Adamson Avenue 
South Norwalk, Connecticut  06854 
 
     

_________________________ 
     Katherine C. Foley, Acting Agent 
     CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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