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DECISION AND ORDER  
 

On October 15, 1999, the Waterbury Police Union, Local 1237, Council 15, AFSCME, 
AFL-CIO (the Union) filed a complaint, as amended on February 14, 2000, with the Connecticut 
State Board of Labor Relations (the Labor Board), alleging that the City of Waterbury (the City) 
violated the Municipal Employees Relations Act (the Act) by breaching a settlement agreement 
and unlawfully retaliating against a bargaining unit member for engaging in protected activity.  

 
After the requisite preliminary steps had been taken, the parties came before the Labor 

Board for a hearing on May 16, 2000,  August 31, 2000 and March 1, 2001.  Both parties were 
represented, and were allowed to present evidence, examine and cross examine witnesses, and 
make argument.  Both parties submitted post hearing briefs on May 15, 2001.   

 
On the basis of the entire record before us, we make the following findings of fact and 

conclusions of law, and we issue the following order. 
 

FINDINGS OF FACT 

1. The City is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act, and at all material 

times has represented a bargaining unit of certified police officers employed by the City. 



3. At all relevant times, the Union and the City were parties to a collective bargaining 
agreement in effect from July 1, 1995 through June 30, 2000 (Ex. 2), which contains the 
following relevant provisions: 

ARTICLE I 

RECOGNITION 
*** 

Section 3. The provisions of this Agreement shall be applied equally to all employees 
in the bargaining unit without discrimination because of age, sex, marital status, race, 
color, creed, national origin, ethnicity, political affiliation or union  membership…. 

 
ARTICLE III 

SENIORITY 
*** 

Section 2(b).  In the event the city [sic] chooses to appoint persons to positions on an 
acting basis, due to the non-existence of a civil service promotional list, one person shall 
be appointed to the position for a period of no longer than six months.  Such persons shall 
be appointed by the Superintendent of Police in his sole discretion pursuant to his power 
of assignment.  Provided however that said appointments can only be made from among 
those persons who would be eligible to take the promotional exam for that position.  
Further provided that the City may allow a person to continue in such a position for more 
than six months only if all eligible persons have already held the position for six months 
or have refused assignment to the position after it has been offered. 

 
ARTICLE XVI 

GRIEVANCE PROCEDURE 

Section 1.…Agrievance shall be defined as a dispute between the City and the Union or 
between an employee and the City involving an alleged violation, misapplication or 
violation of a specific provision of this Agreement, a violation of Civil Service Rules, a 
violation of Federal or State Health and Safety standards or any disciplinary action 
imposed upon an employee… 

ARTICLE XXI 
 

WAGES 
*** 

Section 3.  When an employee performs, with the authorization of the Superintendent or 
his designee, a substantial portion of the duties of a higher classification for a day, or a 
major portion thereof, he shall receive a normal day’s pay for the higher classification. 

 
4. At all relevant times, the Police Department was subject to the official Rules and 
Regulations (Ex. 10), which provide in relevant part: 
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 1003. Personnel Classification 

 *** 

 7. Commanding Officer:  Any officer assigned to exercise command over an organic 
unit.  During the absence of the commanding officer, the officer designated to relieve him 
is in command and during that time is the commanding officer. 

 
5. The Waterbury Police Department is commanded by the Superintendent of Police 
(equivalent to Chief) and a Deputy Superintendent.  Neither position is in the bargaining unit.  
The Department is currently divided into two main subdivisions, the Uniformed Bureau and the 
Criminal Investigations Bureau (CIB).  Each bureau is commanded by a Chief Inspector, a 
bargaining unit position that reports directly to the Superintendent.   
 
6. From approximately 1974 to January of 1999, John Griffin (Griffin) was the Chief 
Inspector of the CIB.   
 
7. Since approximately August of 1995, Edward Flaherty (Flaherty) has been the 
Superintendent of Police.  
 
8. Approximately six months after he became Superintendent, Flaherty was suspended by 
the Mayor for allegedly refusing to obey his direct order to assign Lieutenant Neil O’Leary 
(O’Leary) to a particular position.  Flaherty challenged his suspension at a proceeding before the 
City’s Ethics Commission, at which Griffin testified.   
 
9. In October of 1996, Griffin was assigned by the Mayor to serve as acting Superintendent 
of Police while Flaherty was suspended. 
 
10. At that time, the senior ranking officer and second in command in the CIB was Captain 
Robert Segal (Segal).  Segal submitted “blue slips” for the payment differential as the acting 
Chief Inspector during the period of time that Griffin was reassigned, in accordance with Article 
XXI, Section 3 of the contract.  His request was denied.  The Union filed a grievance, which was 
heard in arbitration on January 11, 1999 and sustained on July 23, 1999.  (Ex. 13).   In making its 
decision, the arbitration panel relied in part on Article 1003, Section 7 of the Rules and 
Regulations (Ex. 10), stating in relevant part: 
 

The Grievant had to perform the duties of the higher classification as he was second-in-
command as Senior Captain given the provisions of the Rules and Regulations and that 
[sic] he is entitled to the differential in pay between the Grievant’s regular weekly salary 
and the salary of the Chief Inspector of CIB.  (Ex. 13, p. 5). 
 

11. Some time after Flaherty returned to work in March of 1998, he began to analyze the 
Police Department’s operations, in large part prompted by Griffin’s testimony before the Ethics 
Commission.  See Finding of Fact #8.  In Flaherty’s opinion, Griffin’s testimony indicated that 
he did not really know what was going on in the CIB and did not perform any duties 
 3 



commensurate with his position.  
 
12. In April of 1997, bargaining unit member Kathleen Wilson (Wilson) was promoted to 
Captain.  As the senior ranking officer in the CIB, Wilson was the Officer in Charge (OIC) and 
second in command of the CIB in Griffin’s absence. She was also eligible for and worked 
overtime in this capacity.  Prior to her promotion, Flaherty offered Wilson the Deputy 
Superintendent position, which she declined.  
  
13. In May of 1998, Wilson sought the pay differential for covering for Griffin from May 18 
through May 22, 1998, which was denied.  The Union filed a grievance, which was denied on 
August 18, 1998 at Step 3 because the Superintendent had not authorized her work in a higher 
capacity.  (Ex. 15).  The Union did not pursue the grievance further.  (Ex. 16).   
 
14. In June of 1998, Griffin went out on an extended medical leave of absence.   

15. On June 6, 1998, Wilson was made the acting Chief Inspector of the Criminal 
Investigations Bureau during Griffin’s absence.  She served in this capacity until September of 
1998, when Griffin returned to work. During this period of time, Wilson received a pay 
differential between her salary and the Chief Inspector’s salary.  She was also eligible for and 
worked overtime in this capacity. 
 
16. In approximately June of 1998, Flaherty requested that Wilson provide him with a 
description of the duties of the Chief Inspector position. 
 
17. On June 22, 1998, the City approved a revised job specification for the position of Chief 
Inspector of the CIB submitted by the Civil Service Commission.  (Ex. 33).  Flaherty was present 
at the Civil Service Commission meeting when the revised job description was approved, but did 
not offer any comments, despite the fact that he was currently engaged in an internal review of 
the position.   
 
18. By memo dated June 26, 1998, Wilson forwarded Flaherty a copy of the revised Civil 
Service job specification in response to his request regarding the duties of the Chief Inspector 
position.  (Ex. 33). 
 
19. By memo dated June 30, 1998, Flaherty ordered Wilson to prepare a job analysis of the 
position of Chief Inspector of the CIB.  (Ex. 31).  He stated in the memo that the Civil Service 
job description was insufficient for his purposes. 
 
20. By memo dated August 13, 1998, Wilson re-submitted to Flaherty a listing of the job 
duties of the Chief Inspector of the CIB.  (Ex. 28).  Flaherty testified that the duties listed were 
those of any supervisor. 
 
21. In a memo dated December 17, 1998, Superintendent Flaherty informed the Department 
that his prior approval was required before an employee could perform the duties of a higher 
classification and receive the pay differential pursuant to Article XXI, Section 3 of the contract.  
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(Ex. 17). 
 
22. Griffin retired in January of 1999. Flaherty spoke with the Personnel Director, Edmund 
Jayaraj (Jayaraj) about the vacancy and stressed the importance of posting and filling the 
position. 
 
23. On or about February 19, 1999, the City’s Civil Service Commission posted an 
announcement for a promotional examination for the position of Chief Inspector of the CIB.  
(Ex. 3).  In order to be considered, the applicant needed at least three years in rank at Lieutenant 
or above. 
 
24. Although the Civil Service Commission would typically review the job duties of a 
position that was posted for testing, in this case they did not.  Flaherty never requested that the 
Commission conduct a job analysis of the duties of the Chief Inspector position, although he was 
entitled to do so. 
 
25. On or about February 23, 1999, Wilson submitted “blue slips” to receive the pay 
differential for performing the duties of the Chief Inspector position after Griffin left.  Flaherty 
denied the requests in a memo dated February 26, 1999, which provided in relevant part: 
 

As I have explained to you many times, both in person and in writing, I have no 
objections to the payment provided you or anyone else can provide to me just what duties 
that a Chief Inspector exclusively performs in terms of the way the position is presently 
structured.  I have also asked you repeatedly to prepare job descriptions for the 
supervisor positions within your division (sergeants, lieutenants, and captains) to 
determine what, if any, differences presently exist between those ranks.  To date, you 
have not responded to these requests… 
 
…In closing,  I want to make it perfectly clear that the denial of differential pay is based 
solely on the premise – “no work, no pay”.  Show me what a Chief Inspector exclusively 
does, show me that you are doing it, and I will gladly authorize payment.  (Ex. 32, 
emphasis in original). 
 

26. On March 1, 1999, Wilson requested that the Union file a grievance on her behalf to 
protest Flaherty’s denial of the pay differential.  (Ex. 23). In her request, Wilson referenced the 
“Beamon award”, an arbitration won by the Union in 1995.  In the Beamon case, two officers of 
lower rank than Beamon (one of whom was O’Leary) were assigned to serve as acting Chief 
Inspector of the CIB during his absence.  The arbitration award stated that the “City did breach 
the collective bargaining agreement when it assigned individuals of lesser rank than the Grievant 
to the position of acting Chief Inspector of the [CIB] and paid said individuals for serving in 
such positions.”  (Ex. 14). 
 
27. On March 4, 1999, Wilson met with Personnel Administrator Linda Milia (Milia) in the 
Personnel/Civil Service Office to complain that Flaherty’s denial of the pay differential 
discriminated against her because of her gender. 
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28. Shortly after Milia had met with Wilson, she received a phone call from Lieutenant John 
Cosgrove (Cosgrove) who indicated that “someone” had told him Wilson had been seen in the 
Civil Service office.  Cosgrove inquired whether Wilson had advance knowledge of the 
announcement for a promotional examination for the Chief Inspector position, which had been 
posted in February.  See Finding of Fact #23.  Milia denied that anyone would have had advance 
knowledge of an upcoming exam, and further indicated that she hadn’t seen Wilson.  She 
purposefully did not tell Cosgrove that Wilson had been there because she didn’t think it was 
“any of his business.” Personnel Administrator James Hutt (Hutt) received a similar phone call. 
 
29. If someone did have advance knowledge of an exam posting, it would be a violation of 
the Department’s Rules and Regulations, and Cosgrove would be required to report it to the 
appropriate authority. 
 
30. Lieutenant Cosgrove and Superintendent Flaherty have known each other for more than 
20 years and are personal friends who socialize on a regular basis. 
 
31. On the morning of March 5, 1999, Wilson met with Jayaraj and Hutt regarding her 
gender discrimination complaint, which she had put in writing.  (Ex. 19). They informed her of 
Cosgrove’s call the previous day. 
 
32. In the early afternoon of March 5, 1999, Flaherty asked to meet with Wilson.  He told her 
that he planned to trifurcate the position of Chief Inspector of the CIB, as outlined in a memo he 
planned to issue later that day.  See Finding of Fact #33.  Flaherty was unclear on the duties 
Wilson would perform under the new system.  Wilson vehemently protested that this would strip 
her of all investigative duties, including her particular expertise in sex crime investigation. 
 
33. By memo dated March 5, 1999, Superintendent Flaherty trifurcated the duties of the 
Chief Inspector of the Criminal Investigation Bureau as follows: 
 

1. All administrative and investigative responsibilities pertaining to the Youth Squad 
will be assumed by Lieutenant Dabbo, who will report directly to the Superintendent. 
 
2. Responsibilities pertaining to all investigative operations of the Detective Bureau 
will be assumed by Lieutenant O’Leary, who will report directly to the Superintendent. 
 
3. Responsibilities pertaining to administrative operations of the Detective Bureau 
will be assumed by Captain Wilson, who will report directly to the Superintendent. 
Per Article XXI, Section 3 of the Police Union Contract, each of the above-named 
individuals shall receive 1/3 (one-third) of the pay differential between their respective 
pay grades and that of Chief Inspector for the duration of this temporary duty 
realignment. (Ex. 4). 
 

34.  After meeting with the Superintendent, Wilson informed Jayaraj of the trifurcation of 
duties. Jayaraj immediately forwarded the matter to the Corporation Counsel’s office for advice. 
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 (Ex. 20).  Wilson also filed a second complaint with Milia.  (Ex. 27). 
 
35. Flaherty testified that he did not learn of Wilson’s gender discrimination complaint until 
Monday, March 8, 1999. 
 
36. Lieutenant O’Leary did not possess enough time in grade to qualify to take the Chief 
Inspector’s exam, and therefore was not eligible to be temporarily appointed to the Chief 
Inspector position pursuant to Article III, Section 2(b) of the contract.  Both Wilson and 
Lieutenant Dabbo were eligible to take the exam. 
 
37. On March 29, 1999, the Union filed a grievance on behalf of Wilson, alleging that the 
City violated Article XXI Section 3 of the contract by not paying Wilson the full differential for 
working as Chief Inspector.  (Ex. 5). 
 
38. On March 29, 1999, the Union sent the Superintendent a letter, requesting that he cease 
and desist from implementing the trifurcation of the Chief Inspector position, as it was a 
violation of the contract.  In addition, the Union requested that the City fill the vacancy with an 
eligible candidate.  (Ex. 6). 
 
39. By memo dated May 26, 1999, Flaherty presented to the Board of Police Commissioners 
a “Proposal to Update the Command Structure.”  Flaherty proposed in relevant part to eliminate 
the existing Chief Inspector positions and to replace them with three non-bargaining unit Deputy 
Superintendent positions.  (Ex. 35). 
 
40. On June 14, 1999, the Wilson grievance was denied at Step 2.  (Ex. 7). 

41. On July 23, 1999, the Segal grievance was sustained in arbitration.  (See Finding of Fact 
#10). 
 
42.   On August 11, 1999, the Wilson grievance was sustained at Step 3.  (Ex. 8).  The 
grievance decision provided in relevant part: 
 

…[I]t is the decision of the hearing officer that the City is to cease and desist 
immediately in assigning the duties of the Chief Inspector of the Criminal Investigation 
Bureau between the three individuals mentioned in the March 5, 1999 memorandum from 
the Superintendent of Police.  Additionally, should the City choose to appoint one person 
to perform the duties, it must be in accordance with Article III, Section 2(b) of the 
contract. 
 

43. By letter dated August 31, 1999, the Superintendent notified the Union President that it 
would accept the Step 3 decision and would not file for arbitration.  (Ex. 9). 
 
44. During the period of time that the Chief Inspector’s duties were trifurcated, March 7, 
1999 through August 29, 1999, O’Leary earned $ 13,343.24 and Dabbo earned $ 7,236.18 in 
overtime.  (Ex. 24).  Wilson earned no overtime during the same time period.  It is not 
 7 



established to what extent the overtime earned by O’Leary and Dabbo was related to Chief 
Inspector duties or their regular duties. 
 
45. On or about September 10, 1999, Flaherty notified Wilson that she was being transferred 
to the Patrol Division, to serve as Aide to the Chief Inspector of Patrol.  Wilson was the first 
Captain in approximately 14 years assigned to such a position, which was largely an 
administrative position with no opportunity for overtime.  Although the position was typically 
staffed with lieutenants, Flaherty testified that he wanted a higher ranking person in the position. 
At that time, he had no other Captains to place in the position.  He also wanted Wilson to be 
trained in the position by the incumbent, who was leaving in a few months. 
 
46. After her transfer, Wilson lost the exclusive use of a “take-home” City vehicle. 

47. On October 15, 1999, the Union filed its initial complaint.  (Ex. 1). 

48.   Wilson only served in the assignment for a short period of time before going out on an 
extended medical leave until early February, 2000.  She returned to the Aide position and served 
in that capacity from February to May of 2000, when she retired from the Waterbury Police 
Department and went to work as an investigator with the State Office of the Chief Medical 
Examiner.  Subsequently, the Aide position has been staffed with a sergeant and a lieutenant. 
 
49. After Wilson’s transfer, O’Leary and Dabbo remained in their current assignments but 
did not receive a pay differential for the duties performed.  O’Leary continued to supervise the 
investigations in the CIB, and Dabbo continued to supervise the Youth Squad.   
 
50. Flaherty testified that the CIB required an overall supervisor and that O’Leary was 
currently performing that duty. 
 
51. O’Leary was second in command under Griffin for a period of time in the mid-1990’s.  
O’Leary testified that the duties he performed both during and after the trifurcation of the Chief 
Inspector position were the same duties he performed as second in command under Griffin, when 
he was essentially “running” the Detective Bureau.  He testified that he continues to perform the 
same duties currently. 

CONCLUSIONS OF LAW 

1. The City illegally retaliated against Kathleen Wilson when it trifurcated the Acting Chief 
Inspector position and transferred her to a less desirable administrative position. 
 

2. The City did not violate the Act when it proposed the elimination of the Chief Inspector 
position. 
 
3. The City failed to comply with a Step 3 grievance decision when it continued to fill the 
Acting Chief Inspector position with two officers.   
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DISCUSSION 

 The Union makes two claims in this case.  First, the Union alleges that the City, through 
its agent the Superintendent of Police, unlawfully retaliated against Kathleen Wilson for her 
exercise of protected rights by (a) trifurcating the duties of the acting Chief Inspector position; 
(2) seeking to eliminate the position of Chief Inspector; and (3) transferring Wilson to a less 
desirable position.  The Union also claims that the City failed to comply with the Step 3 decision 
sustaining Wilson’s grievance.  We address each claim in turn. 
 
Retaliation/Discrimination 

It is well-established that the Act  prohibits an employer from harassing or retaliating 
against an employee because the employee has engaged in union or other protected activity.  We 
have previously summarized the proper method of analysis applied to such cases in Torrington 
Board of Education, Decision No. 3204 (1994): 

 
Where a complainant alleges that employees were discriminated against in their 
employment because of activity on behalf of a Union, the complainant has the initial 
burden of proving that the discriminatory action was taken because of these protected 
activities, or at least that the protected activities were a substantial factor in bringing 
about the adverse actions. Using an analytical framework such as is found in Wright 
Line, 251 NLRB 1083, 105 LRRM 1169 (1980); enforced,622 F. 2d 899 (1st Cir. 1981); 
cert. denied, 455 U.S. 989, 102 S. Ct. 1612, we determine first whether a complainant 
has established a prima facie case of discrimination.  Once the prima facie case is 
established, we then determine whether the employer has established an affirmative 
defense thereto.  

 
A prima facie case includes proof that 1) the employee engaged in protected, concerted 
activities, 2) the employer had knowledge of those activities, and 3) the employer 
harbored anti-union animus.  (internal citations omitted). 
 

 We find that the Union established the first element of its prima facie case.   There is 
sufficient evidence on this record that at least since approximately May of 1998, Wilson was 
engaged in an ongoing dispute with the Superintendent regarding the Acting Chief Inspector 
position.  The Union filed a grievance on Wilson’s behalf in May of 1998 regarding the pay 
differential.   A second grievance was filed on March 29, 1999.  It is axiomatic that the filing of 
grievances constitutes protected concerted activity. 
 
 A closer question is whether Wilson’s gender discrimination complaint is protected 
concerted activity. We conclude that it is, under the authority of National Labor Relations 
Board v. City Disposal Systems, Inc., 465 U.S. 822, 104 S. Ct. 1505, 115 LRRM 3193 (1984).  
In City Disposal, the U.S. Supreme Court held that individual employee action could constitute 
protected concerted activity where the employee was invoking a right derived from the collective 
bargaining agreement. We adopted this reasoning in Board of Trustees for State Technical 
Colleges, Decision No. 2825 (1990).  Also in that decision, we adopted the reasoning in Meyers 
 9 



I (Meyers Industries, 268 NLRB 73, 115 LRRM 1025 (1984)) and Meyers II (268 NLRB 493, 
123 LRRM 1137 (1986)) that “an individual employee’s invocation of rights under other statutes 
is not considered an ongoing process of collective bargaining and thus not concerted.”  Board of 
Trustees, supra at 11. 
 
 Here, we find that Wilson’s complaint constituted protected concerted activity for a 
number of reasons.  First, the contract contains an anti-discrimination clause. This provision  
indicates that the Union collectively bargained for the right of its members to be free from 
discriminatory application of the contract. As the Supreme Court has noted, “a single employee’s 
invocation of such rights affects all the employees that are covered by the collective bargaining 
agreement…This type of generalized effect…is sufficient to bring the actions of an individual 
employee within the ‘mutual aid and protection’ standard, regardless of whether the employee 
has his own interests most immediately in mind.”  City Disposal, supra, 465 U.S. at 830.  
Furthermore, in her complaint Wilson did not seek protection under any specific statute outside 
of the jurisdiction of the Labor Board such as occurred in the Meyers I and II cases.   
 

Second, in her written complaint to the Personnel Office, Wilson noted that she was 
fearful of retaliation against both herself and another female bargaining unit member for 
asserting her right to the pay differential. Finally, Wilson’s complaint was prompted by 
Flaherty’s denial of the pay differential yet again.  Given the ongoing and contentious nature of 
this dispute between the Union and the City, it is reasonable to conclude that Wilson’s complaint 
was a continuing attempt to secure her contract rights in this regard.  For these reasons, we find 
that Wilson’s gender complaint was not simply action taken on her own behalf for her own ends, 
but rather action taken to secure rights under the contract both for herself and other members of 
the bargaining unit. 

 
 Turning to the second element of the prima facie case, we find that there is no dispute 
that the Superintendent knew about both of Wilson’s grievances on the differential issue (May 
1998 and March 29, 1999).  The evidence is more equivocal regarding whether the 
Superintendent knew about Wilson’s gender discrimination complaint prior to his decision to 
trifurcate the Chief Inspector position.  Flaherty testified that he first learned of this complaint on 
March 8. However, Cosgrove, a close personal friend of the Superintendent’s, suspected Wilson 
was at the Personnel Office on March 4.  Cosgrove’s explanation that he wanted to know if 
Wilson had advance knowledge of the exam announcement lacks credibility in light of the fact 
that the exam had already been posted the month before.  On the other hand, Milia testified that 
she lied to Cosgrove about Wilson’s presence. 
 
 We need not conclusively determine whether Flaherty had actual knowledge of Wilson’s 
March 4 complaint, because the record supports an inference that at a minimum, Flaherty had 
every reason to believe that Wilson would continue to engage in protected activity on the heels 
of his February 23, 1999 denial of her pay differential request.  For months, Flaherty and Wilson 
had had an ongoing dispute about both her right to be paid the differential and about what duties 
the Chief Inspector performed.  Flaherty’s February 23, 1999 memo highlighted both aspects of 
this running battle.  The last time Wilson was denied the differential, she filed a grievance.  Also, 
the parties had just been heard in arbitration on the Segal grievance (Ex. 13), raising a virtually 
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identical issue.  Given this background, we draw the reasonable inference that the 
Superintendent believed that Wilson would pursue the differential issue through appropriate 
channels, and that he was therefore aware of the likelihood that Wilson was engaged in protected 
activity prior to his decision to trifurcate the Chief Inspector position. 
 

We are left to determine whether any of the Superintendent’s actions were motivated by 
anti-union animus. In this case, as in most such cases, we find little if any direct evidence of anti-
union animus by the employer’s agents.  “In this day and age, discrimination is almost invariably 
conducted surreptitiously; employers who engage in this form of misconduct do not do so 
overtly.”  Town of Watertown,  Decision No. 3719 (1999). Because direct evidence of 
discriminatory motive so frequently is unavailable, the Union is entitled to the benefit of 
reasonable inferences under the circumstances.  Town of Hamden (Police), Decision No. 2394 
(1985).  In this regard, the Labor Board considers indirect evidence of anti-union bias such as the 
timing of an employer’s decision in relation to the protected activity.  Town of East Haven, 
Decision No. 2830 (1990). 

 
 We first consider the trifurcation of the Chief Inspector position on March 5. We find 
both the timing of Flaherty’s action and its rationale extremely suspect, based on the series of 
events leading up to it. 
   

Wilson first grieved the denial of the differential in May of 1998. Starting in June of 1998 
and continuing into February of 1999, Flaherty repeatedly asked Wilson to describe the duties of 
the Chief Inspector position.  His explanation on this record was that as far as he could tell, the 
Chief Inspector position was responsible for no work beyond that of a regular supervisor such as 
to justify a higher rate of pay.  Yet Flaherty had the option of having the position reviewed on 
not one but two occasions.  First, in June of 1998, the City approved a revised Chief Inspector 
job specification at a Civil Service meeting.  Despite Flaherty’s presence at the meeting, he did 
not raise his alleged concerns regarding the position.  Second, he failed to request a job analysis 
when the position was posted in February of 1999, although he was entitled to do so. On 
February 26, 1999, when he denied Wilson the differential for the second time, Flaherty 
reiterated his position that he didn’t know what a Chief Inspector did to justify the differential. 
Yet at the same time, Flaherty stressed to the Personnel Director the importance of posting and 
filling the position. 

 
Suddenly on March 5, Flaherty decided to trifurcate the position and pay the differential. 

The fact that the trifurcation occurred immediately after Wilson returned from the Personnel 
Office where she had put her discrimination allegations in writing seems entirely too 
coincidental under the circumstances.   

 
Also, trifurcating the position was inconsistent with Flaherty’s asserted position that the 

Chief Inspector position was not responsible for any high level tasks. If that were in fact true, 
why did Flaherty believe that the differential was justified mere days after he had denied it to 
Wilson?  The only evidence of any changed circumstances to explain Flaherty’s turnaround in 
this regard is Wilson’s complaint. 
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Moreover, O’Leary and Dabbo were to be responsible for supervising the two divisions 
of the CIB, work which previously had been performed by Wilson as the senior ranking officer.  
Astonishingly, however, Flaherty was not even sure what Wilson’s new job duties were going to 
be at that point!  The record fails to adequately explain why Flaherty would reassign a senior 
ranking officer, an investigator with a specialty in sex crime investigation, to an administrative 
position with no investigatory duties whatsoever, particularly when he wasn’t even sure how he 
planned to utilize her.  

 
On the basis of this evidence and the reasonable inferences drawn therefore, we conclude 

that the trifurcation was prompted by Flaherty’s continuing animus against the Union generally 
and Wilson specifically for repeatedly challenging him on the Chief Inspector issue. 

 
The Union also argues that Flaherty engaged in continued retaliation and discrimination 

after Wilson’s grievance was filed on March 29, 1999, by proposing a departmental 
reorganization, by failing to officially fill the vacant Chief Inspector position, and by  
reassigning Wilson in September of 1999.   

 
We find insufficient evidence to establish that the Superintendent’s proposal to eliminate 

the Chief Inspector position was prompted by anti-union animus.  Although the proposal was 
presented to the Police Commissioners in May of 1999, Flaherty testified that he had been 
considering it at least since shortly after his return to work in March of 1998. While we might 
question the length of time it took to formalize a proposal Flaherty had been considering for over 
a year, it was made two months after the March 29 grievance was filed.  Also, the proposal 
contains many items unrelated to the Chief Inspector positions.  Given the nature of police 
bargaining in this state, where supervisors are in the same bargaining unit with subordinates, 
there is nothing patently outrageous about management wishing to place additional supervisors 
outside of the bargaining unit, particularly where, as here, only one other supervisory position is 
not included in the bargaining unit.1  In short, we find no evidence to support an inference that 
Flaherty’s reorganization proposal was made for an unlawful reason. 

 
Nor do we find that keeping the Chief Inspector position vacant would have been 

retaliatory, had the City in fact done so.  The Step 3 decision itself recognized the City’s option 
of not filling the Chief Inspector position and we do not believe the City had an obligation to fill 
it.2  Nevertheless, the evidence does not support a conclusion that the position was truly left 

                                                 
1  We have previously encountered attempts by municipal employers to modify police and fire units in this 
fashion.  See e.g.,  City of New Haven, Decision No. 2917 (1991); City of New Britain (Fire Department), Decision 
No. 2083 (1981).  In the decision directing an election among the Chief Inspectors to join this very bargaining unit, 
we were sympathetic to the City’s need for non-bargaining unit management positions in addition to the 
Superintendent:  “The City also urges us that in a police department consisting of 276 employees there is a need for 
more than one person excluded from the bargaining unit..  We are sympathetic to this need but our decision does not 
obviate this possibility…If the City wishes to provide for additional management strength, it can create a new 
position of deputy chief, giving to that position the kind of authority and control it now claims the Chief Inspectors 
have…”  City of Waterbury, Decision No. 2204 (1983).  
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2  The record is unclear regarding the current status of  the Chief Inspector position.  The exam for the 
position was posted in February of 1999 but doesn’t appear to ever have been given. 



vacant. For the reasons outlined infra, we find that the City continued to assign two officers to 
act as Chief Inspector, in violation of the Step 3 decision.  Although the failure to officially fill 
the position may have been the result of the unlawful assignment of O’Leary and Dabbo, we 
cannot know whether the City would legitimately have left the position vacant, as it was entitled 
to do under the Step 3 decision.  For this reason, we do not find the failure to fill the position an 
independent violation of the Act.   

 
Finally, we conclude that Wilson’s transfer was in retaliation for her successful 

grievance, and also in response to the Segal grievance which immediately preceded it.  The 
Segal grievance established that the senior ranking officer in the CIB was entitled to the 
differential in the Chief Inspector’s absence.  The Wilson grievance established that the duties of 
the position could not be shared among two or more officers.  Although the City accepted the 
Step 3 decision, O’Leary and Dabbo continued to perform the overall supervisory duties of the 
Chief Inspector position, and Wilson was transferred to an administrative position typically 
staffed by lower ranking officers, with no opportunity to earn overtime or to use her specialized 
investigative skills.  The Superintendent’s explanation for the transfer was that he wanted a 
higher ranking officer in the position.  This rationale lacks credibility when previous and 
subsequent assignments to that position were all lower ranking officers. We find no other 
inference to draw than that Flaherty was punishing Wilson for her repeated challenges to the 
manner in which he handled Acting Chief Inspector assignments.  

 
Failure to Comply with Grievance Settlement 

 The Union claims that the City failed to comply with the Step 3 grievance decision in one 
of two ways: either the Chief Inspector position continues to be divided between O’Leary and 
Dabbo, without payment of the differential, or alternatively, the de facto Chief Inspector of the 
CIB is O’Leary, who was not qualified to hold that position in an acting capacity.  We conclude 
that under either theory, the City failed to comply with the Step 3 decision. 
 

The Step 3 decision made clear that the City must comply with the contract if it chose to 
assign someone to serve as Acting Chief Inspector.  The City’s position is that it has chosen not 
to fill the position on an acting basis.  This assertion is inconsistent with the evidence. Flaherty 
testified that in his opinion, Griffin basically did nothing while employed as the Chief Inspector. 
 O’Leary testified that while serving under Griffin, he essentially ran the CIB.  He also testified 
that his duties have not really changed since then, that they have been consistent since before the 
trifurcation of the position and up to the present day.  Furthermore, Flaherty  admitted that the 
CIB requires an overall supervisor, and that O’Leary is performing such overall supervision. 
Although Flaherty testified that the Chief Inspector did nothing more than any ranking 
supervisor would be expected to do, he clearly believed that such overall supervision warranted a 
differential when he trifurcated the position. The arbitration panel in the Segal grievance also 
agreed that such overall supervision in the absence of a Chief Inspector warranted the pay 
differential. 

 
It is obvious that despite his asserted concerns to Wilson regarding the Chief Inspector’s 

duties, Flaherty himself believed in the necessity of the position.  This is evidenced by the 
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conversation with the Personnel Director when Flaherty stressed the importance of posting and 
filling the Chief Inspector position shortly after Griffin retired.  If Flaherty truly believed that the 
position was ineffectual, he wouldn’t have wanted it posted and filled.  Moreover, Flaherty did 
not request a job analysis which he could have done and logically would have done if he was 
truly concerned about the proper duties of the position. After Griffin’s departure, Wilson served 
as the acting Chief Inspector, although without being paid the differential, until the position was 
trifurcated.  It was only when the Step 3 decision precluded Flaherty from assigning two or more 
officers to the acting Chief Inspector position that the City took the position that no Chief 
Inspector was necessary.   The City cannot have it both ways. 

 
Based on O’Leary’s own testimony, even after the Step 3 decision he continued to serve 

as the de facto Chief Inspector of at least the Detective Division, performing the same duties 
now that he performed when the position was trifurcated. It is unclear to what extent the overall 
supervisory duties are being shared with Dabbo.  Regardless, Flaherty clearly believes that  
O’Leary is the overall supervisor for the entire division, and his testimony failed to convince us 
that somehow this overall supervision is significantly different than what a Chief Inspector is 
expected to do.   The weight of the evidence on this record suggests that the Chief Inspector is, 
in fact, the overall supervisor of the CIB. We conclude based on this evidence that the position 
of Chief Inspector continues to be filled with two officers, in direct violation of the Step 3 
decision. That O’Leary and Dabbo are not earning the differential is irrelevant to our conclusion 
in this regard. 

 
Remedy 
 
 This brings us to the determination of the appropriate remedy.  This is not the typical 
situation where an employee has been terminated for her protected activities.  Rather, Wilson 
“voluntarily” retired from the Waterbury Police Department to take another job.  However, 
Wilson testified that if not for the transfer to the Patrol Division in September 1999, she would 
have remained employed by the City.  The City offered no credible evidence to show that Wilson 
would have been transferred regardless of her protected activity.  Accordingly, we find it would 
serve the purposes of the Act to order the City to offer Wilson reinstatement to her previous 
assignment in the Detective Division.   
 

Because Wilson did not suffer a cut in pay after the transfer, no back pay is necessary.  
However, from March 5, 1999 on, Wilson was deprived of the opportunity to earn overtime, both 
as a criminal investigator and as Acting Chief Inspector.  The record is unclear on the amount of 
overtime Wilson could legitimately have earned from March 5, 1999 to the date of her 
retirement. Exhibit 24 details the overtime earned by O’Leary and Dabbo between March 7 and 
August 29, 1999, but doesn’t indicate the basis for the overtime.  We order the City to restore to 
Wilson the appropriate amount of overtime she could have earned as a detective had her 
investigatory duties not been stripped from her.  If the parties cannot agree on the proper amount, 
it will be determined in a compliance hearing in damages before the Labor Board. 

 
The adjustment to Wilson’s earnings in this regard could have an impact on her pension 

benefits.  We believe that Wilson should be returned to the status quo ante as fully as possible in 
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order to remedy the City’s violation of her rights.  However, we don’t know whether and to what 
extent the City is able to modify Wilson’s pension.  We obviously cannot enforce a remedy that 
is impossible to achieve.  Since there is no evidence on the record to enable us to conclusively 
determine this issue, it too should be raised in a compliance hearing if necessary.   

 
We also order the City to compensate Wilson for the loss of use of the take-home vehicle 

after her transfer in September of 1999.  In calculating this amount, our Decision on Compliance 
in a related case, City of Waterbury, Decision No. 3589-A (1999) should provide guidance. 
  

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby ORDERED: 

 
I. That the City of Waterbury cease and desist from: 

A. Retaliating against employees in the exercise of their rights guaranteed by 
the Act. 
 

 B. Failing to comply with grievance settlements and arbitration awards. 
 
II. That the City of Waterbury take the following affirmative action which the Labor 

Board finds will effectuate the purposes of the Act: 
 

A. Make Kathleen Wilson whole by offering her reinstatement to the same or 
similar position she occupied prior to March 5, 1999, with back overtime and 
benefits, including compensation for loss of use of a take-home vehicle, in 
accordance with the discussion herein, the amount to be determined in a 
compliance hearing on damages before this Board in the event the parties are 
unable to mutually agree upon the amount in question within thirty (30) days of 
the receipt of this Decision and Order;  
 
B. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of the posting, in a conspicuous place where the members of 
the bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety. 

 
C. Notify the Connecticut State Board of Labor Relations at its office at 38 
Wolcott Hill Road, Wethersfield, Connnecticut, within thirty (30) days of the 
receipt of this Decision and Order of the steps taken by the City of Waterbury to 
comply herewith. 

   

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
  
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
   
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
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CERTIFICATION 
 
I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th day of 

October, 2002 to the following: 
 
Attorney Harry B. Elliott, Jr. 
Council 15, AFSCME, AFL-CIO   RRR 
290 Pratt Street 
Meriden, Connecticut  06450 
 
Attorney Kevin J. Daly, Jr. 
Waterbury Police Department    RRR 
255 East Main Street 
Waterbury, Connecticut  06702 
 
Michael J. Jarjura, Mayor 
City of Waterbury 
City Hall, 236 Grand Street 
Waterbury, Connecticut  06702 
 
Paul Ariola, President 
Local 1237, Council 15, AFSCME 
22 Maple Streeet 
Waterbury, Connecticut  06702 
 
 
    _____________________________ 
    Jaye Bailey Zanta, General Counsel 
    CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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