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DECISION AND DISMISSAL OF COMPLAINT 

On October 22, 1999, Locals 387, 391 and 1565, Council 4, AFSCME, AFL-CIO 
(the Union) filed a complaint with the Connecticut State Board of Labor Relations (the 
Labor Board) alleging that the State of Connecticut, Department of Correction (the State 
or DOC) had violated §5-272 of the State Employees Relations Act (SERA or the Act) by 
failing to comply with an order of the Labor Board. Specifically, the Union alleges that 
the State failed to give proper retirement credit to Correction Officer Peter Gallagher 
pursuant to the Labor Board’s order in State of Connecticut, Decision No. 2582 (1987). 

After the requisite preliminary administrative steps had been taken, the matter 
came before the Labor Board for a formal hearing on January 17, 2001 at which both 
parties appeared, were represented and allowed to present evidence, examine and cross-
examine witnesses and make argument. Both parties filed post-hearing briefs the last of 
which was received by the Labor Board on June 5, 2001. Based on the entire record 
before us, we make the following findings of fact and conclusions of law and we dismiss 
the complaint. 



FINDINGS OF FACT


1. The DOC is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all 
material times has represented a bargaining unit of correction officers employed by the 
DOC. 

3. Peter Gallagher (Gallagher) was appointed as a Correction Officer on March 29, 
1985. 

4. Gallagher was terminated during the working test period on May 24, 1985. 

5. A prohibited practice complaint was filed by AFSCME on May 29, 1985 
concerning, among other things, Gallagher’s termination. 

6. A Labor Board hearing was held on March 17, 1986 regarding the complaint 
referenced in Finding of Fact #5. 

7. A Labor Board decision (Decision No. 2582) was issued on September 11, 1987 
finding that the State had violated the Act regarding Gallagher’s termination. In the 
discussion section of the decision, the Labor Board explained that it was not ordering 
back pay for Gallagher due to the circumstances of the case. As a remedy for the 
violation of the Act found to have been committed by the State, the Labor Board ordered 
the following, in relevant part: 

II.	 Take the following affirmative action which the Board finds will 
effectuate the purposes of the Act: 

(a)	 Offer reinstatement to Richard Howe and Peter Gallagher under 
the following terms and conditions: 

(1) That they return as probationary employees and complete the 
remainder of their probationary terms. 

(2) That they be paid beginning from the date of rehire at the 
salary and receive the level of fringe benefits and be accorded 
the seniority they would have had if they had been 
continuously employed rather than discharged. 
(Ex. 1). 

8. After the issuance of Decision No. 2582, the parties and the Labor Board’s staff 
engaged in a series of correspondence concerning compliance with the posting 
requirements of the order. (Exs. 3 – 6). On December 18, 1987, the parties signed an 
agreement stating: 
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The State of Connecticut in full and final compliance with decision 2582 
hereby agrees to post a copy of decision 2582 on the bulletin board in the 
guardroom. (Ex. 7). 

9. Gallagher was reinstated as a probationary employee in the Department of 
Correction on October 6, 1987. Richard Howe was also reinstated on or about the same 
date but resigned several months later. 

10. Gallagher was granted seniority credit for the period from May 24, 1985 to 
October 6, 1987. As a result of his seniority credit, Gallagher receives vacation and 
longevity benefits in accordance with his original employment date of March 29, 1985. 

11. The 1985 – 1988 collective bargaining agreement between the parties contained 
the following relevant provisions: 

Article 10 Seniority

Section One. (a) For the purpose of computing longevity and length of

vacation leave, seniority shall be defined as length of continuous State

service, with the inclusion of Sections 5-255 and 5-256, including military

service. Seniority under this subsection shall apply for retirement

purposes to the extent provided by State law. 


12. In 1999, Gallagher requested information concerning the cash value of his 
pension from the State Office of the Comptroller, Retirement and Benefit Services 
Division. (Ex. 22). 

13. By letter dated September 23, 1999, Gallagher was informed by the Retirement 
and Benefits Services Division that he had 12 years and 1 month of credited service for 
retirement purposes. That length of time did not include the period from May, 1985 to 
October, 1987 when Gallagher was terminated from State service. (Ex. 17). 

14. Gallagher informed Sue Garner, Human Resources Officer for the Carl Robinson 
Correctional Facility, that he believed an error had been made in his retirement 
calculation. Garner later confirmed to Gallagher that the State was not including the 
time that he was terminated in calculating his retirement credit. 

15. By letter dated June 8, 2000, Karen McDonough, Division Counsel for the 
Retirement and Benefit Services Division, issued an opinion letter concerning 
Gallagher’s retirement credit in which she stated, in relevant part: 

While the Labor Board’s decision specifically grants Mr. Gallagher 
seniority for the separation as though he had been continuously employed, 
it does not purport to grant Mr. Gallagher retirement credit for the May 
1985 to October 1987 separation. In accordance with the State Employees 
Retirement System plan provisions, retirement service credit is granted for 
state service, which is defined under Connecticut General Statutes, section 
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5-154(m) as service with the state for which salary is paid. The Labor 
Board’s decision clearly states that a back pay award for the period of 
separation cannot be justified. Therefore, insofar as the decision does not 
award Mr. Gallagher any salary for the period of separation, he is not 
entitled to retirement credit. 

Allowing Mr. Gallagher to receive retirement credit pursuant to the 
decision rendered by the Labor Board would be inconsistent with the 
retirement plan provisions, and would obligate the State Employees 
Retirement Fund to assume a greater responsibility than it would have 
otherwise incurred. Had the Labor Board granted him back wages it 
would have made Mr. Gallagher entirely whole and entitled him to 
retirement service credit for the separation as well; that was clearly not the 
intent of the decision. (Ex. 14). 

16. By letter dated June 13, 2000, Attorney Ellen Carter informed Union 
Representative Albert Chiucarello of the opinion of the Division Counsel and further 
informed him of Gallagher’s right to appeal the opinion to the State Employees 
Retirement Commission. (Ex. 15). 

17. Gallagher did not appeal the Division Counsel’s opinion denying him credit for 
the period from May, 1985 to October, 1987. 

CONCLUSION OF LAW 

1. The State did not fail to abide by the Labor Board’s decision in State of 
Connecticut, Decision No. 2582 (1987) when it denied service credit for retirement 
purposes to Peter Gallagher for the period of time during which he was terminated from 
State service between 1985 and 1987. 

DISCUSSION 

In this case, the Union claims that the State has failed to abide by the Labor 
Board’s decision in State of Connecticut, Decision No. 2852 (1987) by failing to credit 
Correction Officer Peter Gallagher with service time for the period in which he was 
terminated from State service between 1985 and 1987. The State admits that it has not 
credited Gallagher with that service time but claims that the Labor Board’s decision does 
not require it to because the Labor Board did not award Gallagher back pay for that 
period. As such, the State claims that the provisions of the State Employee Retirement 
System plan do not allow it to count Gallagher’s termination period for retirement 
purposes. Further, the State argues that the Union agreed that the State was in full 
compliance with the decision of the Labor Board by signing the post-decision agreement 
in 1987 concerning posting of the decision. (Ex. 7). Finally, the State argues that the 
complaint is untimely because it was filed twelve years after the issuance of the Labor 
Board’s order in Decision No. 2582. In this case we agree with the State for the 
following reasons. 
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It is clear to us that the Labor Board’s order in Decision No. 2582 intended for 
Gallagher to receive credit for all his benefits for the period of time that he was 
terminated from State service. Although there is no specific mention of pension credit in 
the decision, we are convinced that the decision intended for Gallagher to receive pension 
credit for that time. Unfortunately, at the time the decision was issued, neither the Labor 
Board nor either of the parties considered (or brought attention to) the ramifications of 
not awarding back pay to Gallagher in the decision. It has now been made clear, at least 
preliminarily, by the Retirement and Benefits Services Division in the Office of the State 
Comptroller, that Gallagher cannot be granted pension credit for that period of time 
because he did not receive a “salary” during that time. The preliminary determination by 
that office (which has sole jurisdiction over such determinations) has informed the parties 
that state statutes and the retirement plan do not allow such credit because Gallagher was 
not paid for that period of time. Thus, although we believe that the Labor Board intended 
for Gallagher to receive the credit, it was unaware at the time that such credit might be a 
legal impossibility. Having now been informed that the pension statutes as well as the 
provisions of the plan itself do not allow for such credit, we cannot say that the State has 
committed a prohibited practice by failing to give such credit. 

We do not agree with the State that this case is untimely or that the compliance 
settlement agreement in the former case precludes this complaint. We do not believe that 
either Gallagher or the Union should bear the entire burden of knowing that the State 
would not grant the pension credit when the State, the entity with the best information 
regarding this issue, did not make any attempt to convey this information in a timely 
manner. The compliance agreement was signed after a dispute regarding the posting 
requirements of the order. Neither party discussed the pension issue. Under the 
circumstances we will not find that agreement to preclude the Union from pursuing this 
complaint. The State had at least as much responsibility for bringing this issue to light at 
the time it signed the agreement as the Union did for investigating whether the issues 
were all resolved. As such, we will not find that agreement to foreclose the filing of this 
complaint. 

Finally, we encourage an appeal to the State Employees Retirement Commission 
for a final word on this issue. In accordance with what we have said here, if the 
Retirement Commission finds that the pension credit is allowable, it should be clear that 
the State should grant such pension credit pursuant to our order in Decision No. 2582. In 
the future, all parties should be more aware of paying attention to the details of 
compliance with an order of this Board at the appropriate time for examining such issues. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the State Employees Retirement Act, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

_______________________

John W. Moore, Jr.

Chairman


________________________

Patricia V. Low

Board Member


_________________________

Wendella A. Battey

Board Member
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 25th 
day of October, 2001 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Ellen M. Carter

Office of Labor Relations

450 Capitol Avenue, MS53OLR

Hartford, Connecticut 06106-1308


Albert J. Chiucarello, Service Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connectiuct 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connectiuct 06051


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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