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DECISION AND DISMISSAL OF COMPLAINT 

On December 3, 1999, IBPO, Local 343 (the Union) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging that the Town of 
Guilford (the Town) had violated §§ 7-470(a)(4) & (6) of the Municipal Employees 
Relations Act (MERA or the Act). Specifically, the Union alleges that the Town 
unlawfully unilaterally changed the bargaining unit employees’ pension plan. 

After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on October 4, 2000 and January 10, 2001. Both parties 
appeared, were represented and allowed to present evidence, examine and cross-examine 
witnesses and make argument. Both parties filed briefs and reply briefs, the last of which 
was received by the Labor Board on May 16, 2001. On the basis of the entire record 
before us, we make the following findings of fact and conclusions of law and we dismiss 
the complaint. 



FINDINGS OF FACT


1. The Town is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times represented a bargaining unit of police officers in the Town. 

3. Between 1965 and 1983, all full time employees of the Town were included in a 
single pension plan. (Ex. 2). 

4. In 1983, a separate pension plan was created and adopted covering sworn 
personnel of the Town’s police department. The plan was amended ten times between 
1983 and 1996. The plan contains the following relevant provision: 

ARTICLE VII - TOTAL AND PERMANENT DISABILITY PENSION 

7.1 For all purposes under this Plan an Employee shall be deemed to be 
totally and permanently disabled if in the sole opinion of the Pension 
Committee, due to physical or mental disability, he will be totally unable 
ever to discharge or resume such part of his duties of employment with the 
Employer or such other duties with the Employer as the Committee may 
determine and as are acceptable to the Employer, regardless of type or 
kind, deemed to be necessary to his satisfactory continued employment by 
the Employer… To aid the Committee in determining whether such 
disability exists, the Committee may require, as a condition precedent to 
the receipt of benefits hereunder, that the employee submit to 
examinations by one or more duly licensed and practicing physicians 
selected by the Committee. 

5. The Town and the Union were parties to a collective bargaining agreement with 
effective dates of July 1, 1996 through June 30, 1999 which contained the following 
relevant provisions: 

Section 3. 

At the time an employee is found to be totally disabled from performing 
the prescribed duties of a police officer by the police surgeon, that 
employee shall file for retirement with the Town retirement committee and 
submit a letter of resignation to the Guilford Police Department within two 
(2) weeks of receiving such doctor’s report. At the request of the disabled 
employee, a hearing for cause may be scheduled within two (2) weeks of 
receiving such request by the Board of Police Commissioners. At such 
hearing the affected employee may submit other medical documentation. 
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The employee may, at the conclusion of such hearing, if just cause is 
established, be placed on involuntary retirement. 

*** 

ARTICLE XXVI – RETIREMENT 

Section 1. The Police Pension Plan (effective date October 2, 1983) as 
exclusively set forth in the “Rules and Regulations Governing the Town of 
Guilford Police Retirement Fund” shall remain in full force and effect, 
except as it may be amended by mutual agreement of the parties or by 
operation of law. 

*** 

Section 4. Notwithstanding the language of the pension agreement 
regarding reopeners and expiration dates, the pension shall continue 
without modification until June 30, 1999, when it shall be subject to 
renegotiation concurrently and contemporaneously with the termination of 
this agreement. Appropriate changes regarding duration shall be made to 
the pension agreement. (Ex. 11). 

6. In 1996 and 1997, the Town Pension Committee began a review of all the Town 
pension plans under its control to ensure that it was discharging its duties properly 
pursuant to each plan. Attorney Michael Dorney assisted in this review. 

7.  In September, 1997, the Pension Committee considered the disability pension 
application of Police Lieutenant Michael Denison. Present during consideration of the 
application were Union representatives. In considering the application, Attorney Dorney 
advised the Pension Committee of its obligations under the pension plan including 
consideration of whether there existed other available jobs within the Town for the 
disability applicant. The Pension Committee was informed by the Plan Secretary that no 
other Town jobs existed for Lieutenant Denison. Lieutenant Denison’s physician had 
certified that he was disabled from performing police duties. (Ex. 32). The disability 
pension application was granted. (Ex. 6). 

8. In March, 1998, the Pension Committee considered the disability pension 
application of Officer Geoffrey Pothin. Present during the public portion of that session 
were Union representatives. The Pension Committee considered and discussed whether 
there existed available jobs within the Town which the applicant could perform.  They 
were informed by the First Selectman that no positions existed. During the vote on 
Officer Pothin’s application, Pension Committee member Fuchs expressed his concern 
that no written documentation existed concerning other available positions within the 
Town and requested that the Committee consider having a physician available to answer 
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questions regarding disability pension applications. The Pension Committee approved 
the application of Officer Pothin. (Ex. 7). 

9. On June 22, 1999, the Pension Committee considered the disability pension 
application of Officer Jeffrey Saddig. Present during the meeting concerning this 
application was the Union president. The Pension Committee asked if there were any 
existing Town positions which the applicant could perform and were informed by the 
First Selectman that there were none. The Pension Committee approved the application. 

10. During a discussion concerning the disability retirement application of Officer 
Saddig, the following Motion was made by member Fuchs and passed by the Town 
Pension Committee: 

[S]ubsequent to [June 22, 1999] the Pension Committee adopt a policy 
with regard to future disability claims by hiring of an independent Medical 
Examiner to evaluate the medical condition of all claimants. Part of the 
procedure would be to solicit a report of a listing of all open jobs available 
through the Town and a report if claimant would be a candidate for any of 
those positions. The purpose for this documentation would be for the 
Pension Committee to review the history of the claim to assist in awarding 
a disability. It would create a baseline for individuals in the future and 
obligates the Committee to consider whether there was a viable alternative 
for employment in the Town. (Ex. 8). 

11. At a meeting of the Pension Committee on July 15, 1999, Union President Bryan 
Smith addressed questions to the Pension Committee about the implementation of the 
Motion which had been passed at the June 22, 1999 meeting. The Chair of the Pension 
Committee told Smith that the questions would be tabled until the next meeting in order 
to gather further information. 

12. On September 7, 1999, Smith sent the following letter to Pension Committee 
Chair Ted Creighton: 

On June 22, 1999 the Pension Committee voted to require notice from 
each town department indicating if there were any other employment 
opportunities in the town, when an employee requests a disability pension. 
On 7/15/99 I addressed the committee for clarification on this change. I 
was told by Joyce Forte that the pension committee will now give people 
requesting a disability pension any open position in the town, so long as 
they are qualified. I was also advised that the pension committee will 
review disabilities to determine if somebody has recovered from the 
disability. The question of current town employees collecting police 
pensions was also raised by John Roach during this discussion. The 
committee did not have an answer and you said the issue would be tabled 
until the next meeting. 
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I do not know of any Police Officer who was ever required to work in 
another town job instead of receiving a disability pension. There is 
nothing in the Pension Plan that describes what would happen to the 
employee as far as pay or benefits if he or she was forced to take another 
town job instead of a disability pension. These changes represent a 
significant change in working conditions and are not consistent with past 
practice. I respectfully request that these changes in working conditions 
be negotiated with the Police Union. 

I also received the minutes from the 7/15/99 pension meeting. The 
minutes do not reflect the issue of pension recipients working for the town 
or the fact that the issue was tabled. 

Please address these issues at the 9/16/99 Pension Committee meeting. 
(Ex. 9). 

8. Smith received no written response to his letter to Creighton. 

9. Smith attended a meeting of the Pension Committee on September 16, 1999 and 
repeated his request to negotiate the items addressed in the Pension Committee’s Motion. 
The Pension Committee did not agree to negotiate. 

10. Prior to 1997, the Pension Committee discussed alternative or “light duty” 
employment in connection with several disability pension applications submitted by 
members of the bargaining unit. (Exs. 17, 27, 28). 

11. No member of the bargaining unit who has applied for a disability pension has 
ever been denied a disability pension due to the availability of other employment within 
the Town. 

CONCLUSION OF LAW 

The Town did not violate the Act when it passed a motion requiring independent 
medical examinations for disability pension applicants and consideration of other 
available positions within the Town for such applicants. 

DISCUSSION 

In this case, the Union claims that the Town unlawfully unilaterally changed a 
condition of employment when, in June, 1999, the Pension Committee voted to require an 
independent medical examination for all disability pension applicants under the Police 
Pension Plan and stated that such examination would aid in determining if the applicant 
was able to perform another job within the Town instead of receiving a disability 
pension. 
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The Town argues that it did not change existing conditions of employment by its 
actions because the pension plan requires it to determine that the applicant is not able to 
perform other work for the Town instead of receiving a disability pension and that the 
plan has always allowed the Town to seek an independent medical examination. The 
Town further argues that public policy considerations support any changes that might 
have been made. Finally, the Town claims that the Union did not avail itself of 
bargaining opportunities concerning the provisions of the pension plan. In this case we 
agree with the Town for the reasons discussed below and we dismiss the complaint. 

It is undisputed that pension benefits, which current employees are to receive 
upon retirement, constitute a mandatory subject of bargaining. City of New London, 
Decision No. 3189 (1994); City of Norwich, Decision No. 1239 (1974). As such, an 
employer may not make a change in pension benefits without negotiating with the Union 
concerning those changes. 

In this case, the Pension Committee did not make a change in the pension plan. 
The pension plan defines an eligible applicant as one who “due to physical or mental 
disability,…will be totally unable to discharge or resume such part of his duties of 
employment with the employer or such other duties with the employer as the Committee 
may determine and as are acceptable to the employer.” Thus, it is clear that the applicant 
must be disabled from performing not only his job but also any other Town job as the 
Committee identifies. The motion identifying this as a requirement for qualification for a 
disability pension does not constitute a change in the pension requirements. Further, the 
Pension Plan contemplates the requirement of an independent medical examination as a 
condition precedent to receiving benefits in Article VIII, Section 8.1. 

In support of its argument the Union cites City of Bridgeport, Decision No. 1500 
(1977) and City of Bristol, Decision No. 2429 (1985). In Bridgeport, supra, the Labor 
Board found that the City had unilaterally changed a condition of employment when it 
attempted to enforce a residency ordinance which had previously been unenforced by the 
City. In Bristol, supra, the Labor Board found that the City had violated the Act when it 
attempted to enforce a dormant dress code policy contained in the City’s personnel 
policies. The Union in this case argues that the cited cases stand for the proposition that 
the Town is restricted from exercising or enforcing certain provisions of the pension plan 
if it has failed to consistently do so in the past. 

These two cases do not support the Union’s position in the instant case. In each 
of those cases, the employer attempted to implement a unilaterally adopted policy or 
requirement, which constituted a change from the existing past practice. Neither the 
residency requirement in Bridgeport nor the dress code in Bristol were negotiated items 
between the employer and the complaining union. Thus, in each case, the employer 
attempted to unilaterally impose a change in conditions of employment. Here, the 
requirements imposed by the Pension Committee are contained in the negotiated pension 
plan. Admittedly, the evidence shows that there has not been strict adherence to the 
requirements in the past. Indeed it is difficult to discern from the evidence whether the 
Town has ever required applicants to submit to an independent medical examination. 
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However, the rights and obligations of the Pension Committee are spelled out in the plan 
and the June, 1999 motion by that Committee is not in conflict with the plan. 

The Union also cites Town of Stratford, Decision No. 1936 (1980) in support of 
its position. In that case the Town Pension Board changed its voting procedures to 
require a higher affirmative vote to grant disability pensions. The Labor Board found 
that this change made it more difficult to obtain a disability pension and thus, constituted 
an unlawful unilateral change in the pension plan. Again, the cited case is not supportive 
of the Union’s position in this matter. Here, the requirements imposed by the Pension 
Committee are specifically contemplated in the negotiated pension plan. The Pension 
Committee has not wrought an unlawful change in that plan by exercising its right to 
require an independent medical exam or to review alternative employment opportunities 
for applicants. 

We note, however, that this case presents a troubling situation because it appears 
that, in spite of the right to deny a disability pension because of the availability of 
alternative Town employment, the Committee has never before denied a disability 
pension application on that basis. As such, it is unclear to us whether there might be 
outstanding issues surrounding the implementation of this element of the plan which 
would have to be negotiated if an individual is denied a pension on this basis. Issues such 
as rates of pay, seniority, rank, etc. appear to have never been addressed by these parties 
in connection with this issue.  The parties may find themselves in a position to negotiate 
such items if the Town exercises its right to require a disability pension applicant to take 
another job. Based on our determination in this case, we do not address the other defenses 
raised in the Town’s brief. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John W. Moore, Jr. 
John W. Moore, Jr. 
Chairman 

Patricia V. Low 
Patricia V. Low 
Board Member 

Wendella A. Battey 
Wendella A. Battey 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th 
day of October, 2001 to the following:


Attorney John M. Walsh, Jr.

Licari & Walsh, LLC

105 Court Street

New Haven, Connecticut 06511


Attorney Michael J. Dorney

Tyler, Cooper & Alcorn

P.O. Box 1936

New Haven, Connecticut 06509


Samuel D. Bartlett, First Selectman

Town of Guilford

Town Hall, 31 Park Street

Guilford, Connecticut 06437


Kenneth Cruz, Police Chief

Town of Guilford

400 Church Street

Guilford, Connecticut 06437


Dominic Pettinicchi, National Vice President

NAGE/IBPO

3510 Main Street

Bridgeport, CT 06606


Joseph Pastorella, National Representative

IBPO

346 Main Street

Cromwell, CT 06416


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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