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DECISION AND DISMISSAL OF COMPLAINT 
AND CLARIFICATION OF BARGAINING UNIT 

On June 26, 1998, Local 1241, IAFF (IAFF) filed a complaint (Case No. MPP-
20,101) with the Connecticut State Board of Labor Relations alleging that the Town of 
West Hartford (the Town) had engaged in practices prohibited by the Municipal 
Employees Relations Act (MERA or the Act) by transferring the work of the Fire 
Prevention Lieutenant to another bargaining unit. 

On August 16, 1999, IAFF filed a petition (Case No. ME-21,051) with the Labor 
Board seeking a clarification that the position of Assistant Fire Marshal is included in the 



IAFF bargaining unit. Because the position of Assistant Fire Marshal had been placed by 
the Town in a bargaining unit represented by Local 531, SEIU (SEIU), that Union was 
notified of the pendency of the petition as well as the prohibited practice complaint in 
Case No. MPP-20,101. 

After the requisite preliminary steps had been taken, the cases came before the 
Labor Board for a formal hearing on April 12, 2001. All parties appeared, were 
represented and allowed to present evidence, examine and cross examine witnesses and 
make argument. The Town and IAFF filed post-hearing briefs and the Town filed a reply 
brief, the last of which was received by the Labor Board on July 16, 2001. 

On July 19, 2001, the IAFF filed a Motion to Reopen the Record in these cases on 
the grounds of newly discovered evidence. The Town objected to the Union’s request on 
August 6, 2001. 

Based on the entire record before us, we deny the Union’s request to reopen the 
record, dismiss the complaint in Case No. MPP-20,101 and clarify the IAFF bargaining 
unit to include the position of Assistant Fire Marshal. 

FINDINGS OF FACT 

1. The Town is a municipal employer within the meaning of the Act. 

2. The IAFF is an employee organization within the meaning of the Act and at all 
material times has represented a bargaining unit described in the parties’collective 
bargaining agreement as: “all uniformed and investigatory positions within the West 
Hartford Fire Department except that of Chief, Assistant Chief and Deputy Chief II.” 
(Ex. 2). 

3. Prior to 1998, fire marshal duties had been primarily carried out by the non-
bargaining unit position of Deputy Chief II. 

4. In July, 1998 the Town created the position of Assistant Fire Marshal and transferred 
the fire marshal duties of the Deputy Chief II to that position. In the job description for 
the Assistant Fire Marshal position, the Town did not include responsibility for 
“investigations”. The job description also does not include a uniform requirement nor 
does it require fire fighter certification. (Ex. 3). 

5. The Town placed the new position of Assistant Fire Marshal in the professional 
and management bargaining unit represented by SEIU. 

6. The Fire Marshal in the Town is the Fire Chief. In the absence of the Fire Chief, 
the Assistant Fire Marshal performs the Fire Marshal duties including investigations. 
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7. The Assistant Fire Marshal reports to the Fire Chief. He wears a uniform similar 
to that of the Chief except that it does not contain a rank on the badge. The uniform is 
the same in all respects except rank to that worn by the Deputy Chief IIs who previously 
performed the duties. He drives a marked vehicle with the words “West Hartford Fire 
Department” on the side. The Assistant Fire Marshal is expected to assist the Fire Chief 
and the Assistant Fire Chiefs in investigations of fires and regularly does so. On at least 
four occasions in 2000 and 2001 he responded to fires and led the investigations of those 
fires. (Exs. 5-8). On another occasion, he responded to a fire to investigate potential fire 
code violations. (Ex. 9). 

8. The Fire Department also uses personnel from the Police Department, the State 
Fire Marshal’s office, federal agencies and private companies to assist with fire 
investigations. 

CONCLUSIONS OF LAW 

1. The Union failed to prove that the Town unlawfully transferred the work of the Fire 
Prevention Lieutenant to another bargaining unit. 

2. The position of Assistant Fire Marshal is within the bargaining unit represented by 
Local 1241, IAFF. 

DISCUSSION 

We first address the Union’s request to reopen the record to consider evidence 
that the Assistant Fire Marshal served as Acting Fire Chief for a brief period of time in 
July, 2001. The Town objected to the request. We deny the Union’s request. The 
Union’s claim is that the information is relevant to our decision regarding the placement 
of this position in the bargaining unit. We believe there is sufficient evidence on this 
record to decide the issue in Case No. ME-21,051. The information proffered by the 
Union, even if proven, would not aid us significantly in our decision. As such, we will 
not reopen the record to consider this information. 

We now turn to the Union’s complaint in Case No. MPP-20,101. In that case, the 
Union alleges that the Town unlawfully transferred the work of the former Fire 
Prevention Lieutenant position to the SEIU bargaining unit when it placed the new 
Assistant Fire Marshal in that unit. 

The Union’s claim must be analyzed according to this Board’s decision in City of 
New Britain, Decision No. 3290 (1995) under which the Union must show the following 
in order to prove a prima facie case of unlawful transfer of bargaining unit work: 

1. The work in question is bargaining unit work; 

2.	 The transfer of work varies significantly in kind or degree from what had been 
customary under past established practice; and 
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3.	 The transfer of work has a demonstrable adverse impact on the bargaining 
unit. 

In this case, there is no evidence on this record regarding the work of the former Fire 
Prevention Lieutenant. In fact, all the information concerning the Fire Marshal duties 
prior to the creation of the Assistant Fire Marshal position discuss the duties of the 
Deputy Fire Chief IIs, a position specifically excluded from the IAFF bargaining unit by 
the recognition clause of the parties’ contract. As such, we dismiss the complaint in Case 
No. MPP-20,101. 

We now consider the petition in Case No. ME-21,051 in which the Union asks for 
clarification that the position of Assistant Fire Marshal is within the IAFF bargaining 
unit. A clarification petition is essentially a claim that no true representational question 
exists about a position, but rather just a controversy as to whether certain positions fall 
within or without the parameters of an existing bargaining unit. As the Board stated in 
one of its earliest cases concerning a clarification petition: 

When clarification of a unit is in issue, the Board’s function is limited to 
deciding whether the claimed positions fall within an existing certified 
unit. An election is not necessary in such cases because the wishes of the 
employees to be represented have already been ascertained prior to the 
certification. Challenges to the appropriateness of the bargaining unit, or 
the asserted additions thereto are also not properly in issue when only a 
clarification is being sought. Town of Monroe, Decision No. 1360 
(1975). 

Here the Union claims that the position of Assistant Fire Marshal belongs in the 
bargaining unit because it is a uniformed, investigatory position in the Fire Department 
and is not one of the positions specifically excluded by the recognition clause of the 
collective bargaining agreement. 

The Town objects to the placement of the position in the unit because it claims 
that it is neither uniformed nor investigatory. As support for its claim the Town argues 
that the Assistant Fire Marshal shares no community of interest with the bargaining unit. 
The Town also argues that the job description for the position does not include any 
investigatory duties and also that the uniform worn by the Assistant Fire Marshal does 
not contain a rank. In this matter, we agree with the Union and clarify the unit to include 
the Assistant Fire Marshal. 

The description for this bargaining unit is simple and straightforward: “…all 
uniformed and investigatory positions within the West Hartford Fire Department except 
that of Chief, Assistant Chief, and Deputy Chief II.” The record here clearly shows that 
the Assistant Fire Marshal is within the West Hartford Fire Department and wears a 
uniform. In fact, he wears the same uniform as that worn by the Deputy Chief IIs who 
previously performed much of this work, except for the lack of rank designation. 
However, this lack of rank designation is irrelevant for purposes of the petition. The 
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recognition clause does not indicate that the uniform must have a rank designated on it; it 
merely requires the position to be uniformed.1  This position is clearly uniformed. 

Also, the Town cannot prevail on its argument that the Chief and Deputy Chiefs 
also wear uniforms but are not included in the unit. Those positions are specifically 
excluded from the definition of the bargaining unit. All other uniformed and 
investigatory personnel are included. 

The Assistant Fire Marshal also performs investigations, despite arguments by the 
Town to the contrary. The Town makes much of the fact that this position is only 
supposed to “assist” in investigations. However, the Town’s own documents show that 
the Assistant Fire Marshal has performed as the lead investigator on at least several 
occasions. Additionally, although the Town now claims that proper procedures were not 
followed in assigning the Assistant Fire Marshal to perform investigations on fire calls, 
this claim does not negate the fact that the Assistant Fire Marshal does indeed perform 
investigations. It is difficult for us to see how the Town can claim that this position does 
not perform investigations when the Chief admitted on this record that, at the very least, 
the Assistant Fire Marshal assists him in investigations. Whether the Assistant Fire 
Marshal is the primary respondent on a fire investigation or merely performs 
investigatory functions at the direction of the Fire Chief, he is still performing 
investigations. 

Finally, the Town repeatedly argues that because the Deputy Fire Chief IIs 
formerly performed this work and are not in the bargaining unit, it is inappropriate to 
include the Assistant Fire Marshal in this unit. This argument misses the point. A 
municipality may choose to give work to a bargaining unit, even if the work was not 
formerly performed by the bargaining unit. Here, the Town did not intend for the 
Assistant Fire Marshal to be included in the bargaining unit. However, that is precisely 
the result of their actions in creating a position that fits the bargaining unit description 
and is not one of the specific exclusions from that unit. The Town cannot simply say that 
the position is not in the unit because it does not want it to be included. If the position 
fits the definition of a bargaining unit employee, it is included.2  As stated above, 
arguments concerning community of interest are not properly in issue in a unit 
clarification proceeding. 

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 

ORDERED that: 

1 Likewise, §7-471(3) of the Act does not specify that the separate unit of fire department employees will

consist only of ranked personnel.

2 For the same reasons, the Town’s claim that other, non-bargaining unit individuals also assist on fire

investigations, is also unavailing. For purposes of a bargaining unit clarification it is irrelevant that others

also assist in this work.

. 
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I.	 The position of Assistant Fire Marshal is included in the bargaining unit 
represented by Local 1241, IAFF; 

II.	 The complaint is Case No. MPP-20,101 filed herein be, and the same hereby is, 
DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

_____________________ 
Wendella A. Battey 
Board Member 

_____________________ 
Thomas C. Watson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th 
day of September, 2001 to the following:


Daniel P. Hunsberger, Vice President

UPFFA of CT

35 Glen Hollow Drive

Monroe, CT 06468


Attorney Jennifer Majewski

Corporation Counsel

Town of West Hartford

Town Hall, 50 South Main Street

West Harford, Connecticut 06107


George Gould, Staff Representative

SEIU, Local 531

760 Capitol Avenue

Hartford, Connecticut 06106


Patrick Brooks

Local 1241, IAFF

22 Glenwood Drive

Windsor, Connecticut 06095


Barry M. Feldman, Town Manager

Town of West Hartford

Town Hall, 50 South Main Street

West Hartford, CT 06107


RRR 

RRR 

RRR 

_______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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