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DECISION AND DISMISSAL OF COMPLAINT

On April 30,1998,  Local 1303-194, Council 4, AFSCME, AFL-CIO (the Union)
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board)
alleg:ing  that the Town of Westport  (the Town) had violated the Municipal Employees
Relat.ions  Act by repudiating the collective bargaining agreement between the parties.
Spec:ifically,  the Union alleged that the Town refused to include certain overtime hours in
the calculation of “basic salary” for pension purposes.

After the requisite administrative steps had been taken, the matter came before the
Labor Board for a hearing on April 4,200l. Both parties appeared, were represented and
allowed to present evidence, examine and cross-examine witnesses and make argument.
Following the presentation of the evidence, the Labor Board dismissed the complaint
from  the bench. This is the written decision confirming that ruling by the Labor Board.

FINDINGS OF FACT

1 . The Town is an employer within the meaning of the Act.
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2. The Union is an employee organization within the meaning of the Act and at all
relevant times has represented a bargaining unit of certain Town employees including
employees working at the Town golf course.

3. At all relevant times, the Town and the Union were parties to a collective
bargaining agreement with effective dates of July 1, 1997 through June 30,200l. (Ex. 3).

4. The collective bargaining agreement provides the following schedule for golf
course employees:

November 1 6th  - April 14th - 7 : 0 0 a.m. t o 3:30
April 1 5th  - November 15 th

p.m. (Monday through Friday)
- 6 : 0 0 a.m. to 2:30 p.m. (Monday through Friday)

The golf course employees also work three hours of mandatory overtime on Saturday or
Sunday during the golf season. (Ex. 3).

5 . The collective bargaining agreement incorporates by reference a pension plan
which contains the following relevant provisions:

1.3 “FINAL AVERAGE COMPENSATION” means the greater of (a) the
annual average of an Employee’s two (2) highest consecutive calendar
years of Compensation, or (b) the 12-month  average of an Employee’s
final 24 months of Compensation.

1.4 “COMPENSATION” shall mean the basic salary regularly paid by the
Employer to an Employee. Basic salary shall exclude any overtime pay,
bonuses, gratuities, commissions, retainer fees, benefits, severance pay,
allowance for expenses, or other special remuneration.

10.1 The pension plan shall be administered by the Pension Committee
which shall be responsible for carrying out the provisions of the plan.
The Pension Committee shall consist of four members appointed by the
Employer, and three members appointed by Employee bargaining units.
The term of appointment for all Pension Committee members appointed
by the Employer is three years.

10.5 The Pension Committee shall from time to time establish rules for
the administration of the Plan and the transaction of its business. Except
as herein otherwise expressly provided, the Pension Committee shall have
the exclusive right to interpret the Plan and to decide any matters arising
thereunder in connection with the administration of the Plan. It shall
endeavor to act by general rules so as not to discriminate in favor of any
person. (Ex. 4).

6. The Pension Plan discussed in Finding of Fact #5  is signed by the Town
First !‘,electman,  the Personnel Director and representatives of nine bargaining
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units. (Ex. 4). The Plan contains duration language which states that the plan
“excelpt  as the parties mutually agree shall continue in full force and effect
without change, modification or reopening of any kind through June 30,2002”

7. During negotiations for the current collective bargaining agreement, the Union
propolsed  a provision that would include mandatory overtime in the base salary for
pension computation purposes. (Ex. 5). The proposal was withdrawn by the Union.

8 . In April, 1998, the Union tiled a grievance alleging that the Town violated the
collective bargaining agreement by failing to include the mandatory scheduled overtime
of golf course employees in the computation of pension benefits. (Ex. 7).

9. In July, 1999, an arbitration award was issued on the Union’s grievance described
in Finlding  of Fact #8  finding that the grievance was not arbitrable because all parties to
the pension plan were not parties to the arbitration proceeding. (Ex. 8).

10. In July, 1998 the Union requested the Westport  Municipal Employees Pension
Board (the Pension Committee) to interpret the pension plan to include the mandatory
overtilme for golf course employees in the definition of compensation for purposes of
pension computation. (Ex. 9).

11. On October 6, 1998, the Pension Committee declined to place the Union’s request
on the agenda for the next meeting and placed into the record of the meeting a letter from
Attorney Leonard Rovins in which he advised that the mandatory overtime was not
included in the pension plan as “pensionable compensation”. (Ex. 10).

12. On October 22, 1998, the Union filed a prohibited practice complaint (Case No.
MPP-20,369) with the Labor Board alleging that the Town had bargained in bad faith by
failing to schedule the pension issue on its agenda. (Ex. 12). The case was withdrawn by
the Union and closed by the Labor Board’s administrative offices in December, 1998.

CONCLUSION OF LAW

1 . The Town did not repudiate the pension agreement by refusing to include the
mandaltory overtime worked by employees at the golf course in the computation of
pension benefits.

DISCUSSION

The Union’s claim in this case is that the Town repudiated the pension agreement
by failing and refusing to include mandatory overtime worked by golf course employees
in the lcalculation  of pension benefits pursuant to the pension agreement in effect between
the Town and several Unions.
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At the hearing in this matter, the Town moved to dismiss the complaint on the
ground that the Union failed to prove a repudiation of the agreement. We agree with the
Town and dismiss the complaint.

It is well settled that this Board has found only three ways in which repudiation of
a corm-act  can occur. The first is where the respondent party has taken an action based
upon :an  interpretation of the contract and that interpretation is asserted in subjective bad
faith by the respondent party. The second is where the respondent party has taken an
action. based upon an interpretation of the contract and that interpretation is wholly
frivolous or implausible. The third type of repudiation of contract does not involve
assertion of an interpretation of the contract by the respondent, but instead, the
respondent either admits or does not challenge the complainant’s interpretation of the
contract and seeks to defend its action on some collateral ground which does not rest
upon an interpretation of the contract, e.g., financial hardship, administrative difficulties,
etc. ilforwich  Board of Education, Decision No. 2508 (1986); Hamden Board of
Education, Decision No. 3426 (1996).

Here, the Union and the Town disagree regarding the interpretation of the pension
agreement concerning whether mandatory overtime is included in the calculation of
pension benefits. Thus, the Union must show that either the first or second types of
repudiation has occurred.

The Town’s interpretation of the pension agreement as not including the
mandatory overtime is neither asserted in bad faith nor l?ivolous  or implausible. The
agreernent, on its face, clearly states that the calculation will not include any overtime.
The Pension Board has adopted the same interpretation. Given the language of the
agreernent, the Union cannot show that the exclusion of overtime from the calculation of
benefits is a frivolous position or one taken in bad faith.’ The repudiation claim must fail.
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ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of
Labor Relations by the Municipal Employees Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is,
DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John W. Moore, Jr.
John W. Moore, Jr.
Chairman

Patricia V. Low
Patricia V. Low
Board Member

Wendella  A. Battey
Wendella  A. Battey
Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 2nd
day of July, 2001 to the following:

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06 109

Attorney Leonard Rovins
Ross 62 Hardies
Park Avenue Tower
65 East 55th  Street
New York, New York 10022-3219

James Castelot, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Elritain, Connecticut 0605 1

y &&ma, @e&al  Counsel
TICUT STATE BOARD OF LABOR RELATIONS


