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DECISION AND DISMISSAL OF COMPLAINT 

On December 11, 1998, the International Brotherhood of Police Officers, Local 
349 (the Union) filed a complaint, amended on April 9, 1999, with the Connecticut State 
Board of Labor Relations (the Labor Board) alleging that the Town of Orange (the Town) 
had violated the Municipal Employees Relations Act (the Act) by making a unilateral 
change in a condition of employment that is a mandatory subject of bargaining. 

After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on March 15 and October 24, 2000 at which both parties 
appeared, were represented by counsel and were given full opportunity to adduce 
evidence, to examine and cross-examine witnesses and to make argument. Both parties 
filed post-hearing briefs, the last of which was received on January 9, 2001. 

Based upon the record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaint. 



FINDINGS OF FACT


1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act which at all 
times material was the exclusive collective bargaining representative of a bargaining unit 
composed of all full time permanent investigatory and uniformed members of the Police 
Department with authority to exercise police powers, excluding the rank of Chief of 
Police and the rank of Assistant Chief of Police. 

3. The Town and the Union were parties to a collective bargaining agreement (Ex. 2) 
effective from July 1, 1994 through June 30, 1997. 

4. Section 6 of Article 26 of the collective bargaining agreement (Ex. 2) provides 
that “The Association shall be provided with a signed copy of any general or special 
order issued.” The “Association” is the Local Union President and the Union’s Executive 
Board. 

5. For many years, the Police Department has had an awards program administered 
by an Awards Committee which reviews and acts upon applications for awards for sworn 
and civilian employees. The Awards Committee is composed exclusively of bargaining 
unit members. Awards have no effect on wages or benefits. 

6. In 1990, the criteria for the various awards were codified in General Order 90-2 
which was issued unilaterally by the Chief of Police. The Union did not demand 
bargaining on this subject and no grievance or prohibited practice complaint was filed to 
protest this unilateral action. 

7. General Orders are issued by the Chief of Police to govern police operations 
without prior negotiations with the Union. A Manual of Rules has been issued by the 
Board of Police Commissioners to establish rules for employee conduct. 

8. On December 23, 1994, then Police Chief Joseph Rowley (Rowley) issued a 
memorandum (Ex. 5) listing the General Orders to be in effect as of January 1, 1995. 
Some new General Orders were issued at this time, some substantive changes were made 
in existing General Orders, some non-substantive changes were made and some were 
reissued unchanged. At this time, General Order 90-2 regarding awards was renumbered 
as General Order 3-01 without substantive change. (Ex. 3). 

9. On December 30, 1994, IBPO National Representative William Stover (Stover) 
wrote to Chief Rowley to state: “Please be advised that the General Orders set to be in 
force and effect as of January 1, 1995 contain issues that must be negotiated with the 
Union.” Stover requested that the General Orders not be implemented until the parties 
had had a chance to meet and negotiate. (Ex. 6). 
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10. Chief Rowley informed the Town’s attorney by letter dated February 10, 1995 
(Ex. 9) that in his entire experience in the Orange Police Department as Union member, 
Union officer and management member, he had never known of a General Order to have 
been negotiated with the Union. According to Rowley, none of the numerous General 
Orders he had issued as Chief had been negotiated with the Union. 

11. The Town’s Attorney responded to Stover on February 10, 1995 (Ex. 8) that the 
Town had the right to issue General Orders without negotiation and that a meeting to be 
held on that date between the Town and the Union was for “informational purposes 
only.” 

12. Rowley testified that although he had entertained input from the Union on 
General Orders and had taken it into consideration on occasion, he decided upon the 
content of General Orders unilaterally. 

13. At some time since 1995, the Department issued General Order 5-31 regarding 
racial profiling and requested the officers to sign it to acknowledge receipt. The Union 
raised an objection to a portion of this General Order, and the Chief revised it to meet this 
objection. The Union then submitted the revised General Order to its membership for 
ratification. 

14. In 1998, Officer Stephen D’Onofrio (D’Onofrio) submitted an application 
nominating himself for an award of the Legion of Honor because of an injury he 
had received in the line of duty. At the time of his application, the criteria for this 
award were: “Permanent injury in the line of duty, including: arrest, wounds 
from gun shooting, traffic or fire accidents, or hospitalization as a result of work 
related heart condition, etc.; thereby preventing an officer from further serving in 
the active role of his job for a minimum period of three months or longer.” (Ex. 
3). 

15. As a result of D’Onofrio’s application, in September, 1998, the Awards 
Committee decided to change the criteria for award of the Legion of Honor to: “Serious 
physical injury in the line of duty resulting from an act of bravery or other unusual or 
creditable act, or from the act of an adversary.” (Ex. 4). 

16. The Awards Committee recommended this change to the Chief as a 
clarification of the original intent for eligibility for this award. The Chief 
incorporated these changes into revised General Order 3-01 (Ex. 4). 

17. Although D’Onofrio would have been eligible for the award of the Legion 
of Honor under the original version of General Order 3-01, he was not eligible 
under the revised criteria and was denied the award by the Awards Committee. 

18. As Union Vice President, D’Onofrio made a demand to negotiate the 
change in General Order 3-01. When the Town refused to do so, the Union filed 
the instant prohibited practice complaint. 
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19. Promotions are made by the Board of Police Commissioners on the basis 
of 60% weight on the written test and 40% on the oral interview. The Police 
Commissioners select one of the three top ranked candidates. Applicants’ 
personnel files are not made available to the Board in this process. On occasion, 
the Board requests the opinion of the Chief as to which applicant should be 
selected. There have been only two promotions in the Department since 1995. 

CONCLUSIONS OF LAW 

1. A unilateral change in a material condition of employment that is a 
mandatory subject of bargaining constitutes the prohibited practice of refusal to 
bargain under the Act. 

2. The awards program in this case is not a mandatory subject of bargaining. 

3. The Town’s entertaining of comments or criticisms of General Orders by 
the Union did not convert a permissive subject of bargaining into a mandatory 
subject. 

DISCUSSION 

The facts in this case raise two issues regarding the subject of mandatory 
subjects of bargaining. The first is whether General Orders in general and the 
General Order regarding employee awards in particular are mandatory subjects of 
bargaining. The second issue is whether discussion with a union regarding a 
permissive subject creates an obligation to negotiate that subject in the future. 

It is clear that an employer’s unilateral change in a mandatory subject of 
bargaining violates the act unless the employer establishes an appropriate defense. 
See West Hartford Education Association v. DeCourcey, 162 Conn. 566 (1972); 
State of Connecticut, Decision No. 3554 (1997). In order for a subject to be a 
mandatory subject of bargaining, it must have a material, rather than merely an 
incidental or indirect effect upon employment. See New Haven v. Conn. State 
Board of Labor Relations, 36 Conn. Supp. 18, at 27 (1979). 

As we very recently concluded in Town of East Lyme, Decision No. 3804 
(2001), rules and regulations are not inherently mandatory subjects of bargaining, 
and they are not inherently permissive subjects. The critical factor is the 
substance of the rule or regulation in question. If the subject matter of the rule or 
regulation involves a material condition of employment, then it is a mandatory 
subject of bargaining; otherwise, it is not. The analysis must be based upon the 
substance, rather than on the label. 

The receipt of an award pursuant to the awards program in this case has no 
effect on wages, and it does not affect fringe benefits in any way. Based on the 
record before us, the only possible effect an award could have is upon promotions 
of which there have been only two in the last five years in the Police Department. 
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Promotions are made by the Board of Police Commissioners. Under its 
procedures, ranking for promotions is based 60% upon the written exam and 40% 
upon the oral interview. A candidate’s personnel file is not made available to the 
Board. On occasion, the Board has asked the opinion of the Chief as to which of 
the three top-ranked candidates it should select. Although the Chief has access to 
candidates’ personnel files and has general knowledge of their records, there is no 
evidence in the record that awards or any other personnel file information had any 
bearing on the Chief’s recommendations on the occasions that he was asked for 
them. As far as the record shows, awards have not even an indirect or incidental 
effect upon employment. Since awards do not have a material effect upon a 
condition of employment, the awards program in this case is not a mandatory 
subject of bargaining and is subject to unilateral action by the Town.1 

We note, however, that we do not agree with the Town’s assertion that 
since the change made in General Order 3-01 was initiated by the Awards 
Committee that was composed entirely of bargaining unit members, the change 
was in effect made by the Union, rather than by the Town. The Awards 
Committee recommended the change to the Chief, who issued the revised General 
Order. The issuance of the General Order was a unilateral act of the employer. 

Also, the fact that Section 6 of Article 26 of the labor contract requires the 
Town to provide the Union with a signed copy of any General Order does not 
support the proposition that the Town has the unilateral right to issue any General 
Order. This provision is no different from one that requires an employer to 
furnish a copy of the collective bargaining agreement to a union or to employees. 

The Union contends that on numerous occasions, it negotiated the 
substance of General Orders. The Town denies that it ever negotiated a General 
Order with the Union. It seems clear to us that the Town and the Union never 
negotiated a General Order prior to its promulgation. On occasion, after a 
General Order had been signed and issued unilaterally by the Chief, the Union 
raised objections or concerns regarding a portion of the General Order. The Chief 
considered the objections and sometimes revised the General Order to meet them 
as he did in the case of General Order 5-31 regarding racial profiling. We do not 
consider listening to the Union’s objections and sometimes addressing them to 
establish that all General Orders are mandatory subjects which must always be 
bargained. Even if the Town had previously “negotiated” some General Orders, 
that fact does not make all General Orders mandatory subjects of bargaining. 

The Union squarely raised this issue at the end of 1994 when the Chief 
issued a list of new, revised and unchanged General Orders. In response to the 
Union’s demand that these General Orders be negotiated, the Town responded 

1 Even if we were to find that the awards program had a material effect upon promotions, the 
question is raised whether this would be within the scope of promotional matters excluded from 
collective bargaining by § 7-474(g) of the Act. 
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that it had the unilateral right to issue General Orders and that the meeting to be 
held on February 10, 1995 was for informational purposes only. The record does 
not establish that any of the General Orders were negotiated at that meeting. No 
grievance or prohibited practice complaint was filed to protest the Town’s 
position that it had the unilateral right to issue General Orders. 

We reiterate that a General Order is not inherently subject to unilateral 
action. If a General Order affects a material condition of employment, then it is a 
mandatory subject of bargaining. 

We conclude then that this awards program does not materially affect 
conditions of employment and is therefore subject to change by unilateral action. 
The Town’s practice of entertaining the Union’s input regarding General Orders 
did not establish an obligation to negotiate a permissive subject of bargaining. 
We will therefore dismiss the complaint. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State 
Board of Labor Relations by the Municipal Employees Relations Act, it is hereby 

ORDERED, that the complaint filed herein be, and the same hereby is, 
DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John W. Moore, Jr. 
John W. Moore, Jr. 
Chairman 

Patricia V. Low 
Patricia V. Low 
Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid 
this 1st day of May, 2001 to the following:


Attorney John M. Walsh, Jr.

Licari & Walsh, LLC

105 Court Street

New Haven, Connecticut 06511


Attorney Floyd J. Dugas

Berchem, Moses & Devlin

75 Broad Street

Milford, Connecticut 06460


Dominic Pettinicci, National Vice President

NAGE

3510 Main Street

Bridgeport, Connecticut 06606


Robert C. Sousa, First Selectman

Town of Orange

Town Hall, 617 Orange Center Road

Orange, Connecticut 06477


Joseph Pastorella, National Representative

NAGE/IBPO

346 Main Street

Cromwell, Connecticut 06416


RRR 

RRR 

________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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