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DECISION AND ORDER 

On December 28, 1998, Local 1183, Council 4, AFSCME (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board), 
alleging that the Town of Wallingford (the Town) violated § 7-470(a)(6) of the Municipal 
Employee Relations Act (the Act) by refusing to comply with a valid grievance 
arbitration award. 

After the requisite preliminary steps had been taken, the parties came before the 
Labor Board for a hearing on June 7, 2000. Both parties were represented, and were 
allowed to present evidence, examine and cross examine witnesses and make argument. 
The Town filed a post-hearing brief on September 22, 2000 and the Union filed a post-
hearing brief on September 26, 2000. 

Based on the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 

FINDINGS OF FACT 

1. The Town is a municipal employer within the meaning of the Act. 



2. The Union is an employee organization within the meaning of the Act and at all 
times relevant represented a bargaining unit consisting of all full time employees in the 
Highway, Park, Landfill and Sewer Departments, excluding supervisory and clerical 
employees. 

3. At all times relevant, the Town and the Union were parties to a collective 
bargaining agreement in effect from July 1, 1993 through July 1, 1997 (Ex. 1), which 
contained a grievance procedure culminating in binding arbitration. The collective 
bargaining agreement also contained the following relevant provisions: 

ARTICLE 5

HOURS OF WORK, OVERTIME, AND HOLIDAY PREMIUM PAY


SECTION 3: Hours of Work for Sewer Department 

a.	 The normal work week for day workers shall be forty (40) hours, 
consisting of five (5) work days, Monday through Friday, of eight (8) 
hours each day, 8:00 a.m. – 4:30 p.m., with one-half (1/2) hour off for 
lunch. 

b.	 The normal work week for rotating shift workers shall be forty (40) hours, 
consisting of five (5) days of eight (8) hours each day, including one-half 
(1/2) hour paid lunch period, followed by two (2) days off, which shall be 
consecutive, except in the case of a shift change. The Department will, 
insofar as is practicable, provide equal rotation of shifts and days off. 

c.	 For rotating shift workers, there shall be three (3) shifts per twenty-four 
(24) hour period: 8:00 a.m. – 4:00 p.m.; 4:00 p.m. – 12:00 midnight; 
12:00 midnight – 8:00 a.m.  In order to provide twenty-four (24) hour, 
seven (7) day week coverage, whenever swing shifts shall be necessary, 
employees shall be assigned to such shifts on an equitable basis. 

*** 
SECTION 10: Time and One-Half Shall be Paid for: 

1.	 All work performed in excess of eight (8) hours in any one day, or forty 
(40) hours in any one (1) week unless otherwise provided. 

ARTICLE 26 
MANAGEMENT RIGHTS 

The UNION recognizes that, subject to the provisions of this Agreement, the 
TOWN’S rights, powers and authority include, but are not limited to, the right to 
manage its operations; determine the size of the work force; hire, promote, 
transfer, suspend, discharge or lay off employees; the right to make all decisions 
on matters involving its operations; the right to introduce new and improved 
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methods of operations and facilities; to maintain discipline and efficiency of 
employees and to determine the type and size of equipment to be used; and any 
other right granted by charter or statute. Such rights and powers shall not be used 
to circumvent or supersede this Agreement….. 

A successor collective bargaining agreement became effective on July 1, 1998, and 
contained substantially the same relevant provisions. (Ex. 2). 

4. At all times relevant, Richard Rogus (the Grievant) was a Sewer Attendant and a 
member of the Union. 

5. Prior to approximately December of 1994, the Grievant was a rotating shift 
worker and worked from 8:00 a.m. to 4:00 p.m., including a paid on-call lunch period. 

6. Effective January 1, 1995, the Superintendent of the Sewer Division changed all 
Sewer Attendants to day workers with the normal work hours as set forth in Article 5, 
Section 3a of the collective bargaining agreement. (Ex. 3). As a result, the Sewer 
Attendants, including the Grievant, who had formerly worked an eight hour day with a 
paid, on-call lunch period were now scheduled to work from 8:00 a.m. to 4:30 p.m. with 
an unpaid half-hour lunch period. The employees’ movements were not restricted during 
the unpaid half-hour lunch period. The record does not reveal whether, after the schedule 
change, the Grievant was ever required to be on-call or work during his lunch period. 

7. A class action grievance was filed on January 10, 1995, protesting the change in 
work schedules. (Ex. 4). The grievance was denied at the first and second steps. The 
second step decision stated: 

In accordance with Article 26, management has the right to determine the method 
for staffing the wastewater treatment plant.  Management has exercised this right 
by changing from a shift to non-shift operation. In accordance with Article 5, 
Section 3a, the hours of work for day workers are 8:00 a.m. – 4:30 p.m. with one-
half (1/2) hour for lunch. Accordingly, the Town is in compliance with contract 
provisions and this grievance is therefore denied. (Ex. 5). 

8. On January 25, 1995, the Union filed a prohibited practice complaint, Case No. 
MPP-16, 908, with the Labor Board, alleging that the Town had violated the Act by 
unilaterally changing the work schedules of the Sewer Attendants and refusing to 
negotiate about the change. (Ex. 7). By letter dated September 13, 1995, the Labor 
Board notified the parties that Case No. MPP-16,908 had been administratively closed. 
(Ex. 8). The record does not reveal whether the complaint was settled by the parties or 
withdrawn by the Union. 

9. The grievance referenced above in Finding of Fact # 7 proceeded to arbitration, 
but it only involved the Grievant at that point. The record does not reveal why the other 
Sewer Attendants initially represented by the class action grievance did not also proceed 
to arbitration. 
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10. At the arbitration hearing on March 25, 1997, the parties stipulated to the 
following issue: 

Did the Town of Wallingford violate Article 5 of the Collective Bargaining 
Agreement with respect to the hours of work of Richard Rogus? If so, what shall 
the remedy be?  (Ex. 9). 

11. By award dated November 25, 1997, the grievance was sustained. The award 
referred the parties to the “Discussion and Analysis” section for the remedy. The 
“Discussion and Analysis” section stated in relevant part: 

The Panel unanimously finds that the Town had the right to make the scheduling 
and staffing changes, but had the responsibility to negotiate the impact of the 
change with the Grievant. The Town shall pay to the Grievant, upon receipt of 
this AWARD, all monies lost to him due to the change in status of his lunch. (Ex. 
9, emphasis in original). 

12. On December 17, 1997, the Town filed an application to vacate the arbitration 
award in Superior Court. (Ex. 10). 

13.  On July 31, 1998, the Superior Court judge denied the Town’s Application to 
Vacate, stating in relevant part: 

The Plaintiff Town moves to vacate or remand this arbitration based on the 
following sentence in the decision: 

The Panel unanimously finds that the Town had the right to make 
the scheduling and staffing changes, but had the responsibility to 
negotiate the impact of the change with the Grievant. 

Arbitration Decision, p. 4. The Town argues that since the finding was that the 
Town had the “right” to make the change, it is inconsistent to then hold that the 
Town must “negotiate” with respect to the change. 

This position ignores the remainder of the decision, however. The 
arbitration panel noted that the testimony of the Grievant was that the historical 
staffing pattern at the town sewer department was that he had been “on-call” 
during his lunch, and thus had always been compensated for the one-half hour 
lunch period. Also the panel, in its remedy, did not compel the Town to negotiate 
but merely, having already unilaterally made the change, to pay him for his lost 
one-half hour. 

The plaintiff argues that the “finding” of the Panel in the offending 
sentence is inconsistent as a matter of law with its award to the Grievant of 
compensation for his one-half hour lunch. But, while inartfully stated, the import 
of the sentence is clear from the context of the decision and the contract 
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provisions included in it. Yes, under Article 5, Section 3, the normal work week 
for sewer attendants is 40 hours “with one-half hour off for lunch”; but in this 
situation if the one-half hour is not really off, but on-call time, then the town must 
compensate the employee for what is really work time. (Ex. 11). 

14. On December 28, 1998, the Union filed the instant complaint, alleging that the 
Town was refusing to comply with the grievance arbitration award by not paying the 
Grievant for the additional half-hour per day. 

15. There is no evidence that the parties ever met to determine whether the Grievant 
was entitled to any money as a result of the arbitration award. 

CONCLUSIONS OF LAW 

1. The arbitration award required payment to the Grievant of any monies lost as a 
result of the Grievant being “on call” or working during any unpaid lunch periods and 
any other financial loss as a result of the unilateral schedule change. 

2. The Town failed to comply with the arbitration award by failing to determine 
whether or not the Grievant lost any monies as a result of the schedule change. 

DISCUSSION 

The Union argues that the clear and unambiguous language of the arbitration 
award requires the Town to pay the Grievant at an overtime rate for the additional half-
hour added to his work day as a result of the schedule change in January of 1995. The 
Town asserts that the Union has failed to demonstrate any “monies lost” because the 
additional half-hour added to the Grievant’s schedule was for a non-working lunch, and 
the Grievant was not required to work during his unpaid lunch period. We conclude that 
the appropriate interpretation of the award and the proper resolution of this dispute falls 
somewhere in the middle of these two positions. 

Our duty when faced with a claim that a party has failed to comply with an 
arbitration award is clear: 

When a party charges that there has been a refusal to comply with a grievance 
settlement or arbitration award, we will interpret the settlement or award to 
ascertain what it requires and then determine whether the respondent has 
complied with those requirements. This is an objective standard, and we will find 
no defense in the assertion that the respondent’s action is based on a good faith or 
plausible interpretation of the settlement. 

Town of Stratford, Decision No. 3277 (1995). 

Although the arbitration panel found the contract permitted the Town’s unilateral 
schedule change, it went on to conclude that the “impact” of the schedule change should 

5




have been negotiated. The remedy ordered was payment to the Grievant of “all monies 
lost to him due to the change in the status of his lunch.” (emphasis added). The change 
in question resulted in an alteration to both the length of the Grievant’s workday (from 
eight to eight and a half hours) as well as to the “status” (from paid to unpaid) of the 
lunch period. We conclude that the arbitration award sought to eliminate any adverse 
impacts resulting from the unilateral schedule change, by restoring the Grievant to the 
financial position he enjoyed prior to the change, namely eight hours pay for eight 
straight hours worked. Therefore, to the extent that the Grievant continued to be “on 
call” during his lunch period but was no longer paid for it, he is entitled to compensation 
for the additional half-hour of work time. In addition, the Grievant is entitled to 
reimbursement for any other monies lost as a result of the extension of the work day to 
4:30 p.m., such as increased commuting or child care expenses resulting from the 
schedule change. 

The Union argues that regardless of whether the Grievant worked during his lunch 
period, he was entitled to an additional half-hour’s pay as a result of having to stay at 
work for a half-hour longer every day. We disagree.1  The Union’s interpretation cannot 
be sustained in light of the fact that the Town had the right to make the schedule change 
unilaterally. In other words, if all that was involved here was the change to the actual 
schedule, i.e. extending the day an additional half-hour as a result of the unpaid lunch 
period, that change was clearly permitted by the contract as determined by the arbitration 
award. Article 5, Section 3b of the contract language specifically provided that the paid 
lunch period for the shift workers was “on call” or a working lunch period, thus 
justifying the fact that it was paid. Article 5, Section 3a, on the other hand, provides for a 
half-hour “off” for lunch. If, under the new schedule, the Grievant had his lunch period 
“off”, then he would have been working consistent with the new schedule which the 
Town had the right to impose. Therefore, we find that the award requires compensating 
the Grievant for any unpaid lunch period during which he was actually “on call, ” as well 
as for any other financial loss that may have been occasioned by the schedule change, as 
noted above. 

Our interpretation of the award is supported by the Superior Court ruling on the 
Town’s Motion to Vacate. In that decision, the court made clear that the issue was 
whether or not the Grievant was required to work during his lunch period. Specifically, 
the court stated: “[I]n this situation if the one-half hour is not really off, but on-call time, 
then the town must compensate the employee for what is really work time.” (Ex. 11). 

From this record we cannot determine whether the Grievant “lost monies” as the 
result of the schedule change, or indeed whether the Grievant ever had the opportunity to 
demonstrate any such loss to the Town. It appears that from the outset the parties took 

1 The parties have stipulated that under the Union’s interpretation of the arbitration 
award, the dollar amount due and owing the Grievant is roughly $16,000. (Ex. 13). As a 
result of our conclusion that the Grievant is owed only for those unpaid lunch periods in 
which he was actually working or “on call,” we do not rely on Exhibit 13. 
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such extreme positions with regard to the award that any hope of mutual resolution was 
extinguished. Therefore, we find a violation of the Act to the extent that the Town failed 
to determine whether or not the Grievant lost any monies as a result of the schedule 
change. We therefore order the parties to meet for the purpose of determining whether 
there were any unpaid lunch periods during which the Grievant was actually required to 
work or to be “on call.” In addition, if the Grievant suffered any other financial loss as a 
result of the schedule change, such as increased commuting or child care expenses, he 
shall have the opportunity to demonstrate such loss and to be compensated for it. 
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act it is hereby 

ORDERED that the Town of Wallingford: 

1. Cease and desist from failing to comply with valid arbitration awards; 

2. Take the following affirmative action which we find will effectuate the purposes 
of the Act: 

1.	 Upon request by the Union, meet with the Union for purposes of 
determining whether the Grievant was required to work or be “on call” 
during any unpaid lunch period or lost any monies as a result of the 
Town’s unilateral schedule change, including but not limited to any 
increased commuting and child care expenses. 

2. Make the Grievant whole for any such demonstrated loss. 

3.	 Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees 
of the bargaining unit customarily assemble, a copy of this Decision and 
Order in its entirety. 

4.	 Notify the Connecticut State Board of Labor Relations at its office at 38 
Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of 
the receipt of this Decision and Order of the steps taken by the Town of 
Wallingford to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John W. Moore, Jr. 
John W. Moore, Jr. 
Chairman 

Patricia V. Low 
Patricia V. Low 
Board Member 

Wendella A. Battey 
Wendella A. Battey 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 31st 
day of January, 2001 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Dennis G. Ciccarillo

Eisenberg, Anderson, Michalik & Lynch

136 Main Street

P.O. Box 2950

New Britain, Connecticut 06050


Robert H. Upson, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Terrance P. Sullivan, Personnel Director

Town of Walllingford

Town Hall, 45 South Main Street

Wallingford, Connecticut 06492


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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