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DECISION AND ORDER 

On January 4, 1999, the Hartford Municipal Employees Association, Inc. (the 
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the City of Hartford (the City) had violated and continued to violate 
the Municipal Employee Relations Act (the Act) by unilaterally transferring bargaining 
unit work outside the bargaining unit. On January 25, 1999, the Union filed a Request 
for Interim Relief which, after completion of the requisite preliminary steps and hearing, 
was denied on June 23, 1999 in Decision No. 3704. 

The parties appeared before the Labor Board for a hearing on the merits on May 
10 and June 13, 2000. Both parties were represented, were allowed to present evidence, 
to examine and cross-examine witnesses and to make argument. Both parties filed briefs 
and reply briefs, the last of which were received on August 28, 2000. 

Based upon the record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 



FINDINGS OF FACT


1. The City is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act. 

3. The City and the Union were parties to a collective bargaining agreement (Ex. 8) 
in effect from July 1, 1991 to June 30, 1994. A successor agreement was finalized in 
February, 1999, after the filing of the complaint in this matter. 

4. The management rights clause of the 1991-1994 collective bargaining agreement 
(Ex. 8) provided as follows in Sec. 1.5: 

Except as specifically abridged or modified by any provision of this 
Agreement, the City, acting through its departments and agencies will 
continue to have, whether exercised or not, all of the rights, powers and 
authority heretofore existing, including but not limited to the following: 
determine the standards of services to be offered by its departments and 
agencies; determine the standards of selection for employment; direct its 
employees; take disciplinary action; relieve its employees from duty 
because of lack of work or for other legitimate reasons; issue rules and 
regulations; maintain the efficiency of governmental operations; determine 
the methods, means and personnel by which the City’s operations are to be 
conducted; determine the content of job classifications; establish and 
revise or discontinue policies, programs and procedures to meet changing 
conditions and to better serve the needs of the public; exercise complete 
control and discretion over its organization and the technology of 
performing its work; and fulfill all of its legal responsibilities. The above 
rights, responsibility and prerogatives are inherent in the Court of 
Common Council and the City Manager by virtue of statutory and charter 
provisions and cannot be subject to any grievance or arbitration 
proceedings except as specifically provided for in this Agreement. 

5. For many years, the City operated an Economic Development Department 
and a Redevelopment Agency as internal departments staffed by City employees 
who were members of the Union. There were two bargaining unit members in the 
Economic Development Department and four in the Redevelopment Agency. 

6. The function of the Economic Development Department was to engage in 
the economic development planning process, to execute these plans, to work with 
developers, to write grant proposals and to manage property. The goal of this 
department was to attract and retain businesses and to help them expand. 

7. The Redevelopment Agency bought and sold distressed property with the 
goal of improving existing properties and sites. 
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8. The City became dissatisfied with the performance of the Economic 
Development Department and the Redevelopment Agency. It believed that it was 
performing these functions badly, and it was also interested in shifting a 
substantial portion of the cost to the private sector. Reduction of costs during the 
budget process was a significant factor in the elimination of the Economic 
Development Department and the Redevelopment Agency although the evidence 
does not show that the City was specifically concerned with employment costs 
such as wages and fringe benefit. There is no evidence that the City was 
motivated by union animus. 

9. In 1998, the City contracted with the Connecticut Capital Region Growth 
Council (the Growth Council) to obtain recommendations for a new 
organizational structure for economic development. 

10. The Growth Council prepared a report. (Ex. 1E). The major 
recommendation was to replace the Economic Development Department and the 
Redevelopment Agency with a public/private economic development 
commission. 

11. On October 6, 1998, the Hartford Court of Common Council (the City 
Council) passed a resolution (Ex. 2) adopting most, but not all, of the Growth 
Council’s recommendations. The City Council accepted the recommendation to 
abolish the Economic Development Department and the Redevelopment Agency 
and to replace them with a new economic development commission. 

12. When the Union learned of this resolution, it wrote to the City Manager to 
request that no action be taken to implement it since it would constitute illegal 
subcontracting of bargaining unit work in violation of the Act. (Ex. 3). 

13. The City Manager responded by letter dated December 18, 1998 that the 
City believed it was within its rights to cease performing the economic 
development function and that it was not contracting out bargaining unit work. 
(Ex. 6). 

14. On January 26, 1999, the City Council adopted an ordinance amending the 
Hartford Code to establish the Hartford Economic Development Commission 
(HEDCO) as the “successor” to the Economic Development Department. (Ex. 5). 

15. On January 26, 1999, the City Council adopted an ordinance (Ex. 4) 
amending the Hartford Code to dissolve the existing Redevelopment Agency and 
to form a new redevelopment agency as its “successor”. The new redevelopment 
agency is part of HEDCO. 

16. The City Manager appointed 11 persons to HEDCO, none of whom were 
City employees. 
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17. The City’s budget for fiscal year July 1, 1999 through June 30, 2000 
eliminated funding for the Economic Development Department and authorized 
$750,000 to help fund HEDCO. It was expected or hoped that an equal amount 
would be contributed by the private sector, thereby reducing the City’s cost by 
$750,000. By the time of the hearing, approximately $50,000 had been 
contributed by the private sector. 

18. In December, 1998 after the resolution (Ex. 2) had been passed, the City 
Manager met with the employees in the Economic Development Department and 
the Redevelopment Agency to inform them of the upcoming elimination of their 
jobs. The City Manager told them that every effort would be made to find them 
other jobs. 

19. The City found substantially comparable jobs with the City for four 
employees in the same job titles and at the same salaries. In some cases, the 
scope of responsibilities were reduced and the prospects for promotion were 
diminished. 

20. Two of the affected employees, Carl Williams and Harvey Sinclair, 
elected to retire from City employment and are presently working for HEDCO 
under contract performing substantially similar duties for that entity as they had 
been performing for the Redevelopment Agency. Neither person is a member of a 
bargaining unit or a Union member at HEDCO. 

21. When HEDCO was established, substantially all the work formerly 
performed by the Economic Development Department and the Redevelopment 
Agency was transferred to it. 

22. All of HEDCO’s members are appointed by the City Manager and are 
removable for cause. The City Manager is an ex officio member of HEDCO. 
(Ex. 5). HEDCO hired an Executive Director who is responsible for hiring a 
staff. 

23. One of HEDCO’s powers is “to make recommendations to the council, 
other appropriate officials, departments, commissions and agencies of the city 
regarding actions to improve its economic condition and development.” (Ex. 5) 
(Emphasis supplied). 

24. HEDCO is required to coordinate its activities with the City Manager. 
Although it has freedom to act on its own in some areas, its recommendations 
must be approved by the City Council. 

25. HEDCO’s payable and receivable accounts are handled by the City’s 
Finance Department. 
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26. The City’s Finance Department prepares HEDCO’s financial reports, and 
HEDCO is included in the City’s financial statements. 

27. HEDCO is providing almost exactly the same function for the City that the 
Economic Development Department and the Redevelopment Agency did. 

28. In recent years, the City departed the businesses of operating the Civic 
Center Coliseum and the General Assistance program, both of which were taken 
over by the State. 

CONCLUSIONS OF LAW 

1. An employer’s decision to discontinue part of its business is not a 
mandatory subject of bargaining. 

2. An employer violates the Act when it unilaterally subcontracts bargaining 
unit work unless it proves an appropriate defense. 

3. The City did not discontinue the economic development and 
redevelopment functions; rather, it is subcontracted the bargaining unit work 
formerly performed in these departments. 

4. The City unlawfully subcontracted bargaining unit work to HEDCO. 

DISCUSSION 

In this case, the Union makes several arguments concerning the City’s obligation 
to recognize and bargain with the Union as the representative of employees who 
performed economic development work for the City. First, the Union contends that 
HEDCO is an alter ego of and/or a single employer with the City of Hartford with regard 
to the economic development function. The Union also argues that the City unlawfully 
subcontracted bargaining unit work to HEDCO. 

The City argues that it has gone out of the business of economic development, 
having given away that responsibility to HEDCO. The City also claims that the 
management rights clause in the parties’ collective bargaining agreement allows it to 
eliminate departments and, as such, it can unilaterally eliminate the former Economic 
Development Department and the Redevelopment Agency. 

We first consider the Union’s claims that HEDCO is an alter ego of and/or a 
single employer with the City. This Board has never found alter ego status under the 
public sector statutes we administer. The two doctrines constitute separate but related 
concepts developed under the National Labor Relations Act. Myriad cases have been 
decided under that Act using these concepts and the doctrines are not easily applied or 
distinguished. In the simplest terms, the alter ego doctrine refers to a situation in which 
one employer is regarded as a continuation of its predecessor and the two are treated 
interchangeably for purposes of labor laws. NLRB v. Hospital San Rafael, 42 F3d 45, 
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148 LRRM 2153 (CA 1, 1994), enforcing 308 NLRB 605, 142 LRRM 1157 (1992). 
Relevant factors to be considered in this determination are identity of ownership, 
management, work force and business. Another important factor in this doctrine is 
whether the second entity was created for the purpose of evading obligations under labor 
laws.1  The single employer doctrine is most commonly used to describe two ongoing 
enterprises which are treated as a single employer on the ground that they are owned and 
operated as a single unit. NLRB v. Hospital San Rafael, 148 LRRM at 2156. The 
factors to be considered in this analysis are essentially the same as the alter ego doctrine 
but motive is usually irrelevant. 

We decline to find alter ego or single employer status in the instant case. 
Although, as discussed below, we find that HEDCO is performing services at the 
direction and instruction of the City, thus defeating the City’s claim that it has “gone out 
of the business” of performing economic development, we do not find that there is the 
type of common management, “ownership” or operation required for a finding under 
these doctrines. We also do not find that HEDCO was created for the purpose of 
evading obligations under MERA, an important factor in the private sector NLRB 
analysis. Finally, we note that we do not know how the definition of a municipal 
employer contained in MERA would effect the analysis under either of these doctrines; 
neither party briefed this issue and we have insufficient evidence in this record to 
thoroughly analyze this question. 

Having determined that HEDCO is not an alter ego of nor a single employer with 
the City, we turn to the question of whether the City has unlawfully subcontracted this 
work. 

In a case such as this, where the employer contends that it has abandoned 
a part of its business and where the Union claims that the employer has actually 
subcontracted the function in question, it is necessary to engage in a two-step 
analysis. First, we must examine the facts to determine whether the employer did 
in fact cease to perform the operation in question, a decision which may usually 
be properly made unilaterally by the employer without bargaining with the union. 
See First National Maintenance Corp. v NLRB, 452 U.S. 666 (1981); City of 
Torrington, Decision No. 3441 (1996). On the other hand, if the Town’s action is 
merely the substitution of a contractor’s employees for those of the employer to 
perform the same service, then we must examine it under the principles set forth 
in City of New Britain, Decision No. 3290 (1995) to determine whether unilateral 
action was permissible. 

It is clear that the City became dissatisfied with its performance of the 
economic development function and also that it wished to transfer a substantial 

1 The NLRB has stated that the unlawful motive is not essential to a finding of alter ego status. See: 
Johnstown Corp. and/or Stardyne Inc., 313 NLRB 170, 146 LRRM 1025, remanded sub nom. Stardyne 
Inc. v. NLRB, 41 F3d 141, 147 LRRM 3028 (CA 3, 1994), on remand sub nom. Johnstown Corp., 322 
NLRB 818, 154 LRRM 1033 (1997). See also A & P Brush Mfg. Corp. v. NLRB, 140 F3d 216, 157 
LRRM 2980 (CA 2, 1998), enforcing 323 NLRB 303, 155 LRRM 1058 (1997). 
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portion of the cost of this activity to the private sector. The question before us is 
whether the City actually abandoned the economic development and 
redevelopment functions or simply stopped performing these functions with its 
own employees. 

In many cases, the distinction between going out of a business and 
subcontracting it is not clear. Any employer devotes effort and funds to the 
various functions it performs and hopes to receive a benefit from that investment. 
When an employer goes out of that business, it no longer makes the investment of 
effort and funds, and it no longer receives the benefit from the activity it had been 
performing. In the case of subcontracting, the function is still being performed 
for the employer’s benefit and at its expense, but by employees of another 
employer. Viewing the facts of this case in this light, we conclude that the City 
subcontracted economic development and redevelopment work and did not “get 
out of” this business. 

The City could have concluded that economic development was a waste of 
time and money; therefore, it would no longer engage in this activity. This is not 
what occurred. The City decided to have another entity (HEDCO) perform 
almost the identical function that the City itself had been doing with its 
employees. Economic development is still being performed for the City. One 
major difference is that it is not being performed by City employees, which is the 
crux of the Union’s complaint. 

The City is the beneficiary of HEDCO’s economic development efforts. 
At the time of the hearing, substantially all of HEDCO’s funding had been 
provided by the City. All members of HEDCO were appointed by the City 
Manager and are removable by her for cause. The City Manager herself is an ex 
officio member of HEDCO. Although the evidence is not entirely clear as to 
HEDCO’s ability to act independently of City Council, the ordinance (Ex. 5) 
limits its powers in this regard to making recommendations to City Council. 
Substantially, all of HEDCO’s financial activities are handled by the City. 

In the light of all of these factors, we conclude that the City did not go out 
of the business of economic development. Rather, it established HEDCO and 
subcontracted its economic development and redevelopment functions to that 
organization. The City is still having economic development work performed for 
its benefit and pursuant to its request and designation. The City remains closely 
involved in the economic development effort. Unlike the situation in City of 
Torrington, supra, here there was a “replacement of bargaining unit workers with 
non-bargaining unit workers to perform the same work for the same employer.” 
Id., at p. 3. 
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Subcontracting 

Since we have found that the City did not go out of the business of 
economic development but instead subcontracted the economic development 
function to HEDCO, we must examine the subcontracting under the principles set 
forth in City of New Britain, Decision 3290 (1995). 

A union’s prima facie case under New Britain consists of establishing 
that: 

1) The work in question is bargaining unit work; 

2)  The subcontracting or transfer of work varies significantly in kind 
or degree from what had been customary under established past practice; and 

3) The subcontracting or transfer of work had a demonstrable adverse 
effect upon the bargaining unit. 

The work in question is obviously bargaining unit work, having been 
performed by six members of the bargaining unit. The only evidence presented as 
to past practice was a brief reference to the City’s having gone out of the business 
of operating the Civic Center Coliseum and providing General Assistance. Since 
we view these as true examples of the City’s having exited business activities, 
they do not support a finding of a past practice of subcontracting bargaining unit 
work. The loss of six bargaining unit positions had a demonstrable adverse effect 
upon the bargaining unit. We have found job loss resulting from subcontracting 
to satisfy the third element of New Britain on numerous occasions. See City of 
Norwalk, Decision No. 3798 (2000) and cases cited therein at pp. 20-21. 

In New Britain, supra, at p.37, we recognized at least three possible 
employer defenses: 1) contractual provisions allowing the action; 2) the 
assignment of work outside the bargaining unit was de minimus and; 3) the action 
was consistent with past practice. We also recognized that, in certain 
circumstances, considerations of public policy might effect our decision. 

Neither the management rights clause of the labor contract (Ex. 8) nor any 
other provision of that agreement confers upon the City the right to subcontract 
bargaining unit work.2  The subcontracting of the work of six bargaining unit 
positions is obviously not de minimus. No evidence of a past practice of 
subcontracting bargaining unit work was presented. Concerning the City’s public 
policy arguments, we do not take issue with the City’s contention that it is in need 
of improved economic development activities. However, we do not believe this 

2 The City argues that the management rights clause allows it to discontinue programs or eliminate 
departments. That is not in dispute. The question is whether the City may subcontract bargaining unit 
work. 
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need is enough to allow the City to totally ignore its bargaining obligations. 
Instead, we will take these arguments into account in fashioning a remedy. 

The Remedy 

In cases where we have found unlawful subcontracting, we have usually 
ordered a return to the status quo ante as part of the remedy. We noted in New 
Britain at p. 37 that special considerations applicable to the public sector may 
cause us to consider public policy. Although we do not believe that 
considerations of public policy justify the unilateral decision to contract out 
bargaining unit work in this case, public policy does affect the remedy at this 
point. 

We accept the fact that the City is very much in need of economic 
development. We also accept the fact that the City’s efforts to perform this work 
in-house were ineffective. The City Council determined that it would be better to 
form a public/private partnership to pursue this important objective. The purpose 
of the change in question is commendable. The manner in which it was effected 
was not. 

In our view, serious harm to the City would result from an order to restore 
the status quo ante by taking this function back in house. The harm the affected 
employees and the Union sustained as a result of the unilateral subcontracting can 
be remedied through collective bargaining without an order restoring the status 
quo ante at this time. However, we encourage the City to avoid this course of 
action in the future. In most situations, a return to the status quo ante would be 
fully appropriate even if it caused administrative problems for the City. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State 
Board of Labor Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the City of Hartford: 

I. Cease and desist from failing or refusing to bargain with the Union over 
any subcontracting or transfer of bargaining unit work resulting from the 
establishment of the Hartford Economic Development Commission. 

II. Take the following affirmative action which we find will effectuate the 
purposes of the Act. 

a) Bargain with the Union regarding the subcontracting of bargaining 
unit work to HEDCO. 

b) Make the affected employees whole for any losses they sustained 
as a result of the unlawful subcontracting. 
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c) Post immediately and leave posted for a period of sixty (60) 
consecutive days from the date of posting, in a conspicuous place where the 
employees of the bargaining unit customarily assemble, a copy of this Decision 
and Order in its entirety. 

d) Notify the Connecticut State Board of Labor Relations at its office 
in the Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within 
thirty (30) days of the receipt of this Decision and Order of the steps taken by the 
City of Hartford to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

Patricia V. Low 
Patricia V. Low 
Acting Chairman 

David C. Anderson 
David C. Anderson 
Alternate Board Member 

Thomas C. Watson 
Thomas C. Watson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid 
this 18th day of January, 2001 to the following;


Attorney Stephen F. McEleney

McEleney & McGrail

The McKone Building

363 Main Street

Hartford, Connecticut 06103


Attorney Frank Szilagyi

Silvester & Daly

72 Russ Street

Hartford, Connecticut 06106


Attorney Ivan A. Ramos

Assistant Corporation Counsel

City of Hartford

550 Main Street

Hartford, Connectiuct 06103


Deborah Loranger, President

HMEA, Inc. 

77 Cromwell Street

Hartford, Connecticut 06112


RRR 

RRR 

RRR 

_____________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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