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DECISION AND ORDER

On July 3, 1997, Local 2405, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint, amended for the second time on March 11, 1999, alleging that the City of
Norwalk (the City) had engaged in practices prohibited by the Municipal Employee
Relations Act (the Act or MERA). Specifically, the Union alleges that the City
unlawfully subcontracted bargaining unit work at the Oak Hills Golf Course.

After the requisite preliminary administrative steps had been taken, the matter
came before the Labor Board for a hearing on April 6, 1999 and August 4, 1999. Both
parties appeared, were represented and allowed to present evidence, examine and cross
examine witnesses and make argument. Both parties filed post-hearing briefs which were
received by the Labor Board on October 21, 1999. Based on the entire record before us,
we make the following findings of fact and conclusions of law and we issue the following
order.

FINDINGS OF FACT

1. The City is an employer pursuant to the Act.



2 . The Union is an employee organization pursuant to the Act and at all material
times has represented a bargaining unit of City employees including employees at the
Oak Hills Golf Course. (Ex. 2). The bargaining unit includes more than one hundred
employees.

3 . The City and the Union were parties to a collective bargaining agreement with
effective dates of July 1,199l  through June 30,1996, extended through June 30,1998.
(Ex. 2).

4 . For many years prior to 1998, the City owned and operated a golf course known
as Oak Hills Park Golf Course which is located in a City owned park known as Oak Hills
Park. The park also contains tennis courts.

5. Two bargaining unit positions were assigned to the golf course; an Automotive
Light Duty Mechanic and a Turf Maintainer. Prior to the events described in this case,
the Mechanic position was held by employee Thomas Kish (I&h) and the Maintainer
position was held by employee Thomas Hartwell  (Hartwell). ;

6 . In 1996, the City began to consider changing the operation of the Oak Hills Golf
Course, after a committee issued a report on the condition and future of the Oak Hills
Park. (Ex. 10).

7 . On or about March 13,1996, then-Union President Michael Meaney (Meaney) ‘
and then-Union Vice President Joel A. Grant (Grant) attended a meeting in Norwalk
Mayor Esposito’s office. In addition to the Mayor, Meaney and Grant, the meeting was
attended by Norwalk Personnel Director Rick Quittell  (Quittell) and Finance Director
Jack Miller (Miller). Meaney and Grant were informed that the City was planning to
change the operation of the Oak Hills Golf Course and Fleet Maintenance.

8. On March 14, 1996 Quittell  sent a letter to Meaney stating:

Thank you for attending the meeting with the mayor yesterday concerning
the City’s consideration of significant operational changes in the Fleet
Maintenance area and at the Oak Hills Golf Course.

I am writing to confirm that we have scheduled a negotiating session about
these matters on Monday, March 18, 1996, at 10:00 am. At that meeting, I
will again review the City’s proposals and look forward to discussing the
Union’s responses and any concerns you may have.

9 .

We appreciate the Union’s willingness to work cooperatively with the City
on these issues and hope that we can achieve a mutually beneficial result.

(Ex. 3).
On March 15, 1996, Meaney wrote to Quittell  stating:
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Regarding your letter of March 14,1996, Vice President, Joel Grant and
myself attended a meeting on March 13, 1996 with Mayor Esposito, Jack
Miller and yourself without any knowledge as to what the meeting would
be about. The City completely caught us off guard with their proposal
regarding the operating changes in Fleet Maintenance and Oak Hills Golf
Course.

We want to see these proposals in writing at the meeting of March 18,
1996. The Union is not willing to discuss this matter without seeing these
proposals in writing so we can check these changes with our leadership at
AFSCME Council 4. (Ex. 4).

10. By letter dated March 15, 1996, Quittell  forwarded the City’s proposals
concerning the Golf Course to Meaney. (Ex. 5). The proposals were entitled “Proposals
for Privatization of Fleet Management and Oak Hills Park” and included the following
provisions for employees working for the City at the Golf Course and in Fleet
Maintenance who would be effected by the change in operation: (l) $20,000 bonus or
three years pension credit; (2) offer of employment by the “successor employer”; (3)
offer of positions within the bargaining unit, under certain conditions, for those
employees who chose not to work for the “successor”; (4) job placement services. The
proposals were made “on the condition that all members separate service with the City of
Norwalk upon implementation of a contract with a successor employer.” (Ex 5).

11. Sometime shortly after March, 1996, the City abandoned its idea to change the ‘
operations in the Fleet Maintenance area.

12. During the period between March, 1996 and January, 1998, Union officials met
approximately twelve times with representatives of the City to discuss the impact on
bargaining unit members of the operational changes at the Oak Hills Golf Course.
During these meetings, the City made several offers concerning the layoff of bargaining
unit members which would be caused by the changes in operation at the Golf Course.
The offers were rejected by the Union.

43. On February 25, 1997, the City adopted an ordinance creating the Oak Hills Park
Authority, which provides in relevant part:

0 73-l. Creation; purposes

A. There is hereby created, in accordance with the provisions of Sections
7-130a through 7-l 3Ow  of the Connecticut General Statutes, an authority
known as the “Oak Hills Park Authority”, with a principal office located at
Oak Hill Park, for the purpose of acquiring, constructing, operating,
maintaining and managing the Oak Hills Park, including the golf course,
tennis courts and related recreational facilities currently located therein
and any related project or projects as defined in such enabling acts and as
further defined herein.

3



B. The Oak Hills Park Authority is created for the purposes stated in
Section 7-l 3Oa(d)  as they relate specifically to public golf courses,
including restaurants and driving range and the maintenance and
protection of the Oak Hills Park. Nothing herein shall preclude the
Authority from providing for other forms of public recreation listed in
such Subsection (d) on any land which may be acquired for the primary
purpose of golf, and the Authority shall seek to maximize the recreation
and park use of Oak Hills Park.

9 73-2. Membership; terms; removal; benefits or compensation

A. The powers of the Oak Hills Park Authority shall be exercised by an
Authority consisting of seven electors of the City of Norwalk, who shall
be appointed as follows: Two members shall be appointed by the Mayor.
Five members shall be appointed by the Common Council.. . .
***

0 73-3 Organization powers and duties.

-\

A. The Oak Hill Park Authority shall organize and operate in conformity
with the provisions of Section 7-130a  of the’ Connecticut General Statutes.

B. The Authority shall perform such duties and have&such  powers and ,
privileges as are or may be imposed by such statutes and shall encompass
all powers as set forth in Section 7-l 30d of the Connecticut General
Statutes.

5 73-4. Required reports; investigation of Authority’s activities.

The Oak Hills Park Authority shall file a written report of its doings, its
income and expenditures monthly, on or about the 1 5th  of the month, with
the Mayor, Board of Estimate and Taxation and the Common Council.
The Authority shall provide for an annual independent audit and shall
provide a copy of said audit to the Mayor, Board of Estimate and Taxation
and the Common Council. The Authority shall be subject to and comply
with all the requirements of the Freedom of Information Act.

3 73-5. Officers and employees.

A. The Authority shall annually elect one of its members as Chairman
and shall elect one of its members as Vice Chairman. The Authority may
also appoint an Executive Director (who shall not be a member of the
Authority), who shall serve at the pleasure of the Authority and have such
duties and receive such compensation as shall be fixed by the Authority.
The Executive Director shall be professionally qualified to carry out the
purposes enumerated in 5 73-l.
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B. The Authority or its Executive Director, as authorized by the
Authority, shall have the sole right to employ, direct and control such
persons as it deems necessary to carry out the purposes of the Authority.
The selection, appointment, assignment of duties, amount of
compensation, termination of service, status and other terms and
conditions of employment of its employees shall be under the sole
jurisdiction of the Authority or the Executive Director, as authorized by
the Authority.

0 73-6. Annual budget.

A. In its capacity as a tenant of the park on or before the first day of
January in each year, the Authority shall submit its proposed annual
budget to the Mayor, Board of Estimate and Taxation and the Common
Council.

***

0 73-9. Rental charge for park.

A. The Authority is authorized to enter into a lease agreement with the
City of Norwalk. The Common Council may charge the Authority such
annual rent for the use of the Oak Hills Park as theCouncil  may set in the
lease.

B. Any and all contracts entered into by the Authority shall be
subordinate to the lease between the Authority and the city.

C. The Authority shall take custody of and take control over the Oak Hills
Park on the date specified and under the terms provided in the lease.
*** (Ex. 11).

By similar letters dated April 16, 1997, Kish and Hartwell  were informed by
gittell that their positions would not be funded for the fiscal year 1997/1998.  (Ex. 6).

15. By similar letters dated June 30, 1997, Kish and Hartwell  were informed by
Acting Director of Labor Relations Sara Oley (Oley) that their positions had been
temporarily restored and that they would remain employed until further notice. (Ex. 7).

16. On December 22, 1997, the City entered into a lease with the Oak Hills Park
Authority, effective March 1, 1998, leasing the Oak Hills Park to the Authority for a term
of fifteen years, with two renewal options each for an additional five years. The lease
provides that the Authority shall use the Park solely for the construction, operation,
management and maintenance of the Park as a public park and public recreational
facility. The lease further requires the Authority to submit a Master Plan to the City
regarding development of the Park, which Plan must be approved by the City. Under the
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terms of the lease, the City agreed to issue bonds and bond anticipation notes for the
development of facilities in the Park. The Authority is obligated to repay, as rent, all
costs incurred in connection with the initial Bond Issue as well as all other future bonds.
Beginning in 2003, the Authority shall pay additional rent to the City in the amount of
50% of the Park’s net operating revenues up to $2OO,QOO  plus 7,5.%  of net operating
revenues beginning with $200,000 up to and including $400,000 and 80% of net
operating revenue in excess of $400,000. The Authority is obligated to submit progress
reports regarding development of the Park to the City every six months when
improvements are being undertaken. The Authority can make no further alterations to the
Park without prior submission of the plans to the City and prior written approval of the
City. The City has the right to inspect all books and accounts of the Authority as well the
Authority’s tax returns. The Authority has the right to sublet a portion of the Park for
activities and operations incidental to a public recreational facility such as food service
and a Pro Shop. Under the terms of the lease, the Authority also holds the City harmless
from any claims of others for all costs, expenses, damages and liabilities associated with
or arising out of the use of the Park. The Authority is solely obligated to maintain the
Park. The City assumes control and title to all improvements upon expiration or
termination of the lease. (Ex. 9).

17. By similar letters dated January 26, 1998, Kish and Hartwell  were informed that
their last day of work would be February 6, 1998.

18. At the time of the first day of hearing in this matter, a back hoe, dump truck, turf
machine and pick-up truck that were formerly used by the City in the Park were still
located in the Park. At the time of the first hearing in this matter, the dump truck and the
pick-up truck still had City license plates attached. The license plates were removed after
the first day of hearing.

19. In 1999, the Union made a request pursuant to the Freedom of Information Act
requesting certain employee, vendor, insurance and vehicle registration information from
the Authority. The Authority provided all the information requested which shows that
the Authority has been assigned a federal employer identification number by the Internal
Revenue Service, holds a sales and use tax permit from the Connecticut Department of
Revenue Services and is subject to the State unemployment insurance laws. (Exs. 19,20
and 22).

20. Prior to the creation of the Authority, the City employed several part time workers
at the Golf Course in the capacities of Cashiers, Starters and Rangers. These employees
were not part of the bargaining unit. The Authority retained most of these part time
employees. (Ex. 18).
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CONCLUSIONS OF LAW

1. The City failed to bargain in good faith when it unilaterally subcontracted
bargaining unit work as part of its relationship with the Authority.

2 . The City did not take its action due to anti-union animus.

DISCUSSION

In this case, the Union claims that the City unlawfully subcontracted or
transferred bargaining unit work to non-bargaining unit employees. The Union first
argues that the Authority is merely a division of the City and, as such, it was unlawful for
the City to transfer bargaining unit work to non-bargaining unit workers and to refuse to
apply the collective bargaining agreement to the Authority’s employees.’ In the
alternative, the Union argues that, even if the City and the Authority are separate
employers, the City violated the Act by unilaterally subcontracting bargaining unit work
to Authority employees. Finally the Union claims that the elimination of two bargaining
unit positions was motivated by anti-union animus.

The City denies that the Authority and the City are a single employer. It also
claims that the City did not subcontract bargaining unit work but, rather, “went out of the
business” of running the golf course. As such, the City claims that it did not violate the
Act when the Authority began performing the bargaining unit work with its own
employees. The City also argues that the Union has failed to prove that its actions were
motivated by anti-union animus.

We first address the issue of whether the Authority constitutes merely a “division”
of the City for purposes of collective bargaining. The Union’s argument rests on its
assertion that, because the City retains so much control over the operation of the park and
the golf course by virtue of the lease agreement between the City and the Authority, the
City is in essence controlling the terms and conditions of employment of the individuals
working at the golf course. Although we agree with the Union that the City retains
tremendous rights to control the development and operation of the park and the golf
course, we disagree that the Authority is merely a division of the City.

’ In its complaint and opening statement before the Labor Board, the Union used the term “alter ego” to
describe its view of the status of the Authority. In its brief, the Union makes clear that its claim is that the
authority merely constitutes a division of City government. Although the City separately addresses the
alter ego doctrine in its brief, we understand the Union’s theory in this case to be as it is stated in the brief,
with any use of the term ‘<alter  ego” to be a description of its assertion that the Authority is a division of the
City government.
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We first look at the manner in which the Authority was created. The provisions
of Corm. Gen. Stat. $$7-130a  to 7-13Ow,  governing the creation and operation of
recreational facility authorities, allows for such an authority to exist as either an
independent political subdivision or as a department of a municipality, with certain
conditions and limitations imposed on an authority created as a municipal department. 2

’ Corm. Gen. Stat. §7-130b(a) states in relevant part:
(a) The legislative body of any municipality may, by ordinance, create an authority under an appropriate

name and title containing the word “authority”, which may also be constituted a departmental unit of
such municipality at such authority. Two or more municipalities may, by concurrent ordinances of
their legislative bodies, create such an authority. Such ordinances shall contain a brief statement of the
purpose of the authority and shall set forth the articles of incorporation of the authority as follows: (1)
The name of the authority and address of its principal office and, where applicable, a statement that the
authority is constituted as a departmental unit of such municipality or that an existing municipal
department is designated as such authority; (2) a statement that the authority is created under sections
7-130a  to 7-13Ow,  inclusive; (3) the name of each participating political subdivision; (4) the names,
addresses and terms of office of the first members of the authority, except in the case where the
authority is constituted a departmental unit or an existing municipal department is designated as such
authority, in which case the name of such department and its office address shall be given; and (5) the
purpose or purposes for which the authority is to be created.. . .

Corm. Gen. Stat. 9  7-130b(b) states: “Passage of such ordinance or ordinances by the legislative body or
bodies shall constitute the authority a public body politic and corporate of the state, except where such
authority is or becomes a departmental unit of such municipality as herein provided.

Corm. Gen. Stat. $  7-130d states: “Each authority shall be deemed to be an instrumentality exercising
public and essential government functions to provide for the public health and welfare, and, except as
provided in subsection (1) hereof, each such authority is authorized and empowered: (a) To have existence
for such term of years as specified by the participating municipalities; (b) to contract and be contracted
with; to sue and be sued; to make and, from time to time, amend and repeal bylaws, rules and regulations
not inconsistent with general law to carry out its purposes, and to adopt a corporate seal and alter the same
at its pleasure; (c) to acquire, purchase, lease as lessee, construct, reconstruct, improve, extend, operate and .
maintain projects within or without any of the participating municipalities; and to acquire by gift or
purchase lands or rights-in-land in connection therewith and to sell, lease as lessor, transfer or dispose of
any property or interest therein acquired by it, at any time; (d) to lease all or any part of any project upon
any such terms or conditions and for such term of years as it may deem advisable where, in the opinion of
the authority, such leasing is for commercial uses related to the public uses of the project or unrelated to the
public uses of the project, but necessary and feasible for the financing or operation of the project; (e) to
regulate the uses of all lands and facilities under control of the authority, subject to land use regulations of
the municipality in which such lands or facilities are located; (f) to fix and revise from time to time and to
charge and collect fees, rents and other charges for the use of any project or facilities thereof, and to
establish and revise from time to time regulations in respect of the use, operation and occupancy of any
such project or facilities thereof; (g) to enter into contracts with any participating municipality, the state or
any political subdivision, agency or instrumentality thereof, any federal agency or any private corporation,
copartnership, association or individual, providing for or relating to any project; (h) to accept grants and
gifts from  any participating municipality, the state or any political subdivision, agency or instrumentality
therefor, any federal agency and from any private corporation, copartnership, association or individual; (i)
to issue bonds and refunding bonds of the authority, such bonds to be payable solely from funds of the
authority; (j) to make and enter into all contracts and agreements necessary or incidental to the performance
and execution of its duties and the execution of its powers under section 7-130a to 7-13Ow, inclusive,
including a trust agreement or trust agreements securing any bonds or refunding bonds issued hereunder;
(k) to do all acts and things necessary or convenient to carry out the powers granted by said sections; (1) in
the case of any authority being or becoming a municipal departmental unit as herein provided, the exercise
of any of its powers shall be subject to approval of the local legislative body.
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In this case, the Authority was clearly created as a separate municipal entity and not as a
department of the City. No provision of the ordinance creating the Authority describes
the Authority as a City department, a requirement under the statute in order for such
status to be conferred. Thus, for purposes of Corm.  Gen. Stat. $0 7-130a et. seq., the
Authority is considered to be a “public body politic and corporate of the state” (See
Conn. Gen. Stat. 9 7-130b) and cannot be viewed as a mere department of the City.

Even from the standpoint of the MERA, this Authority must be viewed as a
separate employer. The Act clearly contemplates that an authority such as the one at
issue here may constitute a separate municipal employer for purposes of collective
bargaining.3  If the Authority has “sole and exclusive control” over terms and conditions
of employment, it is an employer for the purposes of MERA. It is clear that the
ordinance creating the Authority vests in the Authority sole and exclusive control over
the terms and conditions of employment of the employees. Section 73-5B of the
Ordinance states:

The Authority or its Executive Director as authorized by the Authority shall have
the sole right to employ, direct and control such persons as it deems necessary to
carry out the purposes of the Authority. The selection, appointment, assignment
of duties, amount of compensation, termination of service, status and other terms
and conditions of employment of its employees shall be under the sole jurisdiction
of the Authority or the Executive Director, as authorized by the Authority.

Further, the evidence shows that the Authority does, in fact, exercise this control over
employees and that the Authority exists as a separate entity for purposes of
unemployment insurance and payroll taxes. We note the Union’s argumentgconcerning
the Authority’s use of Town equipment and the extensive control over the direction and
operation of the Park as a public recreational facility. As will be discussed, infra, we find
those factors to be relevant to our discussion of whether the City has “gone out of the
business” of operating a public park. However, we do not find those factors to be
determinative of the issue of whether the Authority exists as a separate employer for
purposes of the Act. As such, we find that the Authority constitutes a separate municipal
employer for purposes of collective bargaining and was not obligated to abide by the
collective bargaining agreement between the Union and the City.4

Having found that the Authority does not constitute a division of the City does not
end our inquiry. Although the City has argued in its brief that the evidence showing that
the Authority is a separate employer negates the Union’s subcontracting claim, that is
simply not true. In classic subcontracting cases, there usually exists a wholly separate
subcontracted employer who has control over the terms and conditions of employment of

3 COM.  Gen. Stat. $7-474(d)  states in relevant part: “If the municipal employer is [an]. . .authority
established by law.. . which by statute, charter, special act or ordinance has sole and exclusive control over
the appointment of the wages, hours and conditions of employment of its employees, such.. .authority..  .or
its designated representatives, shall represent such municipal employer in collective bargaining.. .”
4 Neither party raised or addressed the question of whether the Authority could be considered to be a
successor employer.
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its employees. However, that fact does not answer the question of whether the original
employer had the right to enter into an agreement with that contractor which transferred
the bargaining unit work of its own employees. If the establishment of a subcontractor as
a separate employer ended the analysis, there would rarely, if ever, be a successful
subcontracting claim. Instead, the question becomes whether, based on the particular
circumstance, an employer has the unilateral right to “give away” the work of the
bargaining unit. In a case such as this that analysis must examine whether the employer
has legitimately gone out of the business of providing a service or product or whether it
has merely engaged another separate entity to perform the service or provide the product
on its behalf. Because the City has defended its action by taking the position that the
creation of the Authority is akin to the City going out of the business of providing a
public golf course, we must first determine whether we agree with that characterization or
whether the City has merely created another entity to operate the park and the golf course
on its behalf. If the former is true, the City has legitimately eliminated positions by
“washing its hands” of the golf course. If we determine that the City did not go out of
the business of providing the public golf course, we must address the Union’s allegations
that the City was obligated to bargain with the Union before entering  into a lease
agreement with the Authority and, in the alternative, whether the City had the right to
unilaterally subcontract the bargaining unit work to the Authority.

This Board has had only limited opportunity to review situations in which the
employer claimed that it has gone out of the business of providing-a service. As the
Board stated in City of Torrington, Decision No. 3441 (1996): “We%do not frequently L
encounter such situations in the public sector for the obvious reason that municipalities
and other public employers rarely [decide] to wholly cease a portion of its operation.” Id.
at 3. In that case, the Labor Board found that the City of Torrington had, in fact, gone out
of the business of repairing vehicles for the Northwest Transit District, a separate
employer. The facts in that case revealed that the City of Torrington had an arrangement
with the Transit District in which bargaining unit members employed by the City
performed repair work on Transit District vehicles. The City billed the Transit District
for this work. The City then decided that it would no longer provide this service and
terminated its arrangement with the Transit District. No relationship for this service
remained between the City and the Transit District. Under those circumstances, the
Labor Board found that the City had gone out of the business of providing the service and
that it was entitled to make that decision unilaterally.5

In State of Connecticut, Division of Special Revenue, Decision No. 3364 (1996),
the Labor Board also commented on the State’s argument that it had gone out of the
business of providing an “Off Track Betting” system. In that case, the State Department
of Revenue Services sold the system to a private vendor and ceased to provide the Off
Track Betting operation. Although the Labor Board decided the case on the basis of the
management rights clause in the parties’ collective bargaining agreement, it commented
that the State “convincingly argued that the type of action herein (that is, the complete
sale and abandonment of a portion of the State’s operation) is a truly managerial

5 The Labor Board also determined that the Union had failed to establish the existence of any secondary
impacts of the City’s decision.
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prerogative, which is not amenable to collective bargaining. . . .Here,  the employer has
decided to no longer provide the service at all.” Id. at 4.

We are convinced that the situation in the instant case does not resemble one in
which an employer can legitimately claim to have gone out of the business of providing a
service. Rather, the arrangement between the Authority and the City more closely
resembles one in which an employer continues to provide a service but merely “hires”
another entity to accomplish that goal. In this regard, the record is clear that the City has
leased the real and personal property of the Park to the Authority for the sole purpose of
operating a public recreational facility that must continue to include a public golf course.
The Authority must accomplish its mission in accordance with a Master Plan approved
by the City and cannot make any improvements or other changes without the express
permission of the City. The Authority has no right to determine the future of the Park
and cannot even decide not to operate the golf course. If the Authority fails to conform to
the lease agreement, the property reverts to the City. In simplest terms, the City runs the
show. Further, the City receives a substantial portion of the Authority’s income as
“rent”. In essence, the Authority exists for the sole purpose of operating the golf course
on behalf of the City and at the City’s explicit instruction.

We note the City’s argument concerning the language in City of Torrington,
supru in which the Labor Board stated: “Under such circumstances, there is no unlawful
subcontracting of bargaining unit work. In this regard, there is no replacement of
bargaining unit workers with non-bargaining unit workers to perform the same work,f@
the same employer.” City of Torrington, supra at 3 (emphasis added). The City seems to
argue that, if there is a separate employer who controls the terms and conditions of
employment of its own employees, there cannot be unlawful subcontracting to that
employer. Again, as discussed above, that is an incorrect conclusion. The language in
City of Torrington and the cases cited therein, references a situation in which an
employer transfers work to another “subcontracted” employer to perform work on its
behalf. As stated by the United States Supreme Court in Fibreboard Paper Products v.
NLRB, 379 U.S. 203,57  LRRM 2609 (1964),  a case relied upon by this Board in City of
Torrington, supra: “.  .  .the type of “contracting out” involved in this case - the
replacement of employees in the existing bargaining unit with those of an independent
contractor to do the same work under similar conditions of employment - is a statutory
subject of collective bargaining.. .” Fibreboard, 57 LRRM at 2613. In other words, the
work is still being performed for the primary employer; it is merely being performed by
workers employed by another employer. Again, if the City’s theory were correct there
would rarely, if ever, be a successful subcontracting claim when the work is
subcontracted to another employer.6 As such, the language in City of Torrington, supra
does not change our conclusion.

We also find the provisions of Corm.  Gen. Stat. $8  7-l 30a - 7-130~  do not
contradict our conclusion. The statute allows a municipality (or group of municipalities)

6 A union might have a successful claim regarding an unlawful “transfer” of bargaining unit work to non-
bargaining unit employees of the  employer. This Board has used that term to differentiate that situation
from a classic subcontracting case. See City oflvew  Britain, Decision No. 3290 (1995).
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to establish, by ordinance, an authority for the purpose of overseeing the operation of a
public recreational facility, including a public golf course. Each authority may be created
as a separate entity or as a department of the municipality. If it is created as a separate
municipal entity it is deemed to be “an instrumentality exercising public and essential
government services to provide for the public health and welfare” and is authorized and
empowered to perform certain functions. However, the statute provides for participating
municipalities to grant property and money to an authority upon such terms and
conditions as the legislative body of such municipality determines to be in its best
interests.7 A municipality may also provide cost-free municipal services to an authority;
convey real and personal property; lease facilities from an authority; and guarantee
authority bonds. (Corm. Gen. Stat. 9$7-1300  - 7-130s).

The statute clearly allows a municipality to create and define, within certain
limits, the type of relationship it will have with an authority of this kind. The specific
parameters of the relationship are defined by the parties. In this case, the parties have
defined the relationship to be one in which the City determines the service to be provided,
oversees the manner in which it will be provided, controls the future of the operation by
retaining full control over plans for the park and golf course and receives back the
operation at the conclusion or breach of the lease agreement. The only real difference
between this situation and one in which an employer hires a subcontractor is that, in this
case, the City first created the entity and then charged it with operating the park in
accordance with the City’s instructions and under its watchful eye. This is not the kind of
circumstance that can be legitimately described as the City going out of the business of j
providing the public park.

Having determined that the City did not go out of the business of running the park
or golf course, we must respond to the Union’s two assertions regarding the City’s right
to enter into a relationship with the Authority. The Union first argues that the City could
not create the Authority nor enter into the lease agreement without first bargaining with
the Union. It also argues that, even if the City could take that action unilaterally, it could
not subcontract the bargaining unit’s work as a result.

We find our decision in City  of  Waierbury,  Decision No. 3206 (1994) to be
helpful in answering these questions. In City  of Waterbury, the City owned a building
know as the Hamilton Park Pavilion which was located on the grounds of Hamilton Park,
a large public park. City maintenance employees who were members of a bargaining
unit had always worked in the Pavilion when it was used for various community events.
The City entered into a lease agreement with a private organization, which resulted in the
lessee controlling a large portion of the Pavilion. The lessee’s employees performed all

’ Conn. Gen. Stat. §7-130e  states: “Each participating municipality may (a) transfer jurisdiction over, lease,
lend, grant or convey to the authority at its request, with or without consideration, such real or personal
property as may be necessary or desirable to carry out the purposes of the authority, upon such terms and
conditions as the legislative body of such municipality determines to be for its best interests; and (b) make
appropriations and provide funds for any purpose of the authority, including the acquisition, construction,
improvement and operation of any project or facilities thereof and payment of principal and interest on its
indebtedness.”

1 2



the maintenance work for events run by the lessee which work had previously been
performed exclusively by the bargaining unit.

In City of WaterZmy,  supra, the Labor Board found that the City was not
obligated to bargain with the Union prior to entering into the lease agreement. In so
deciding, the Labor Board stated:

The decision regarding the use of the Pavilion falls within that area of municipal
policy-making that is preserved to the municipality to direct without collective
bargaining. Therefore, the City did not have an obligation to bargain with the
Union about the City’s decision to lease, per se.If the City had merely altered the
tenancy of the Pavilion, and preserved the bargaining unit work for the Union, our
inquiry would end here.

However, the City’s right to determine who occupies its buildings and how those
buildings are used is not an unfettered one. Once the Lease Agreement implicated
bargaining unit work so that there was an adverse effect on the Union’s members,
the lease de facto subcontracted or removed bargaining unit work from the- -
bargaining unit.

City of Waterbury, supra at 9.

The Board then went on to analyze whether the action of the City-had any substantial 1
impact on the bargaining unit.8

We find that the reasoning in City of Waterbury, supra is applicable here
concerning the Union’s first argument. In this regard, the City had the right to
unilaterally decide to create the Authority pursuant to state statutes and to decide what the
function of the Authority would be in terms of operating.the  public recreational facility.
The use of and future plans for the park are decisions which fall directly within that area
of municipal policy-making that is preserved to management. The City is free to make
such public policy decisions for its public facilities.

As in City of Waterbury, supra, however, our determination does not end the
matter. The City’s right to make important policy decisions is not an “unfettered one.”
If the City’s lease agreement arguably subcontracted bargaining unit work, we must
analyze whether the City was obligated to bargain about that aspect of its arrangement

’ Similarly, in Town of Plymouth, Decision No. 3691 (1999),  the Labor Board considered a case in which
the Town decided to join an area “health district” which arrangement resulted in the transfer of the Town
Sanitarian’s work to the health district. In ordering a remedy for the violation, the Board stated that it was
not seeking to “invalidate the Town’s membership with TAHD, as long as the illegally subcontracted work
is restored to the bargaining unit”. Town of Plymouth, supra at 7. In that case, the Town did not argue
that it had gone out of the business of providing health services, but rather defended its actions on other
grounds.
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with the Authority. As with all subcontracting claims, we use the analysis set forth in
City of New Britain, Decision No. 3290 (1995) in making our determination.’

In order to make out a prima facie case of unlawful subcontracting under City of
New Britain, the Union must establish each of the following:

1. The work in question is bargaining unit work;

2 . The subcontracting/transfer of work varies significantly in kind or degree
from what had been customary under past established practice; and

3 . The subcontracting/transfer of work had a demonstrable adverse impact on the
bargaining unit.

Here, we find that the first two elements are established. The work of the turf maintainer
and the mechanic was clearly bargaining unit work prior to the removal of that work to
the Authority’s employees and there is no evidence that this work had previously been
transferred or subcontracted outside the bargaining unit.

With regard to the third element, we find that there is substantial impact on the
bargaining unit because two positions have been eliminated. We are mindful of the fact
that this is a very small percentage of the bargaining unit which includes more than one
hundred employees. In certain situations in which we have analyzed whether a particular
topic is a mandatory subject of bargaining, we have considered evidence showing that
only a small number of bargaining unit employees are affected. See City of New Haven,
Decision No. 3788 (2000) and City of West Haven, Decision No. 3742 (1999). However,
in subcontracting cases analyzed using the New Britain standard, we have closely
scrutinized situations in which positions have been eliminated. In Groton Board of
Education, Decision No. 3466 (1997),  we considered a situation in which one position
was eliminated due to subcontracting, in a bargaining unit of approximately 60 members.
In that case, we stated:

It is clear in this case.. .that the actions of the School Board have had a
demonstrable adverse impact on the bargaining unit. A bargaining unit position
has been lost, apparently with no hope of recovery. It is just such incremental
erosion of bargaining units which makes subcontracting such a hotly contested
issue in every collective bargaining relationship. Groton Board of Education,
supra at 4.

Likewise, in Town of Plymouth, supra, we stated:

Finally, we conclude that the Town’s actions.. . [have] a demonstrable adverse
impact on the bargaining unit because the position has, in effect, been eliminated

9  Because City of Waterbu y, supra was decided before the issuance of the Labor Board’s decision in City
of New Britain, supra, the subcontracting claim did not discuss the standard in City of New Britain.
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from the bargaining unit as long as the TAHD is providing the service. Town of
Plymouth, sup-a  at 7.

We believe our statement in Groton Board of Education retains validity. In cases where
bargaining unit positions are eliminated as the result of subcontracting, we will continue
to weigh that factor heavily in determining whether there has been an impact on the unit.
Here, we find such impact.”

Turning to the remedy in this matter, we find that an order similar to that in Town
of PLymouth,  supra,  will best effectuate the purposes of the Act. In this regard, we will
not seek to invalidate the entire lease agreement with the Authority while this matter is
negotiated. Instead, we order the City to return to the status quo ante concerning these
bargainin?  unit positions while it fulfills its bargaining obligation concerning these
positions. ’

Finally, we find  no evidence that the action taken by the City was motivated by
anti-union animus and we dismiss this claim.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of
Labor Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the City of Norwalk:

I. Cease and desist from failing or refusing to bargain with the Union over any
proposed subcontracting or transfer of bargaining unit work resulting from the
City’s relationship with the Authority;

II. Take the following affirmative action which we find will effectuate the purposes
of the Act:

A. Restore the work of the Turf Maintainer and the Mechanic at the Oak Hills
Golf Course to the bargaining unit until such time as the parties have
completed bargaining as required by the Act;

to  We do note that the evidence establishes that the City made substantial offers to the Union to resolve the
impact on the affected members of the bargaining unit. However, both parties maintained their positions
regarding the right of the City to take this action unilaterally and the City ultimately implemented the
changes including the subcontracting of bargaining unit work without resolution. The Act arguably
contemplates binding mid-term arbitration for these types of disputes. Therefore, the City’s offers,
generous as they appear to us, did not resolve this matter, such that the City was allowed to unilaterally
implement the subcontracting.
” We do not see any conflict with the public recreation authority statutes in this regard. COM.  Gen. Stat.
0  7- 1300 specifically allows a municipality to, among other things, “ . . .(c)  do any and all things necessary
or convenient to aid and cooperate in the planning, undertaking, construction or operation of any such
public facility, and cause services to be furnished to the authority of any character which such municipality
is otherwise empowered to furnish, and to incur the entire expense thereof.”
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B.

C.

D.

E.

Reinstate employees Thomas Kish and Thomas Hartwell  to their positions
at the Oak Hills Golf Course and make them whole for any losses
resulting from the City’s subcontracting of the bargaining unit work;

Bargain with the Union over any proposed subcontracting of this or any
other bargaining unit work resulting from the City’s relationship with the
Authority;

Post immediately and leave posted for a period of sixty (60) consecutive
days from the date of posting, in a conspicuous place where the employees
of the bargaining unit customarily assemble, a copy of this Decision and
Order in it entirety.

Notify the Connecticut State Board of Labor Relations at its office in the
Labor Department, 38 Wolcott Hill Road, Wetherstield, Connecticut
within thirty (30) days of the receipt of this Decision and Order of the
steps taken by the City of Norwalk to comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

. _

Wendella  A. Battey
Wendella  A. Battey
Board Member

C. Ravmond Grebev
C. Raymond Grebey
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 6th
day of November, 2000 to the following:

Attorney J. William Gagne, Jr.
Gagne & Associates
1260 Silas Deane Highway
Wethersfield,  Connecticut 06 109

Attorney Saranne P. Murray
Shipman & Goodwin
One American Row
Hartford, Connecticut 06103-28 19

Frank J. Esposito, Mayor
City of Norwalk
125 East Avenue, P.O. Box 5125
Norwalk, Connecticut 06856

Donna Johnson, Staff Representative
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME, AFL-CIO
444 East Main Street
New Britain, Connecticut 0605 1

TE BOARD OF LABOR RELATIONS
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