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DECISION AND DISMISSAL OF COMPLAINT 

On June 11, 1998, Local 3429 of Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the New Haven Board of Education (the Board of Education) had violated the Municipal 
Employee Relations Act (the Act) by unilaterally transferring summer work performed by 
bargaining unit paraprofessional employees to non-union part-time employees. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on December 1, 1999, at which both parties were represented and were given 
full opportunity to adduce evidence, to examine and cross-examine witnesses and to make 
argument. Both parties filed post-hearing briefs on March 15, 2000. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaint. 



FINDINGS OF FACT


1. The Board of Education is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive collective bargaining representative of a unit of paraprofessional 
employees employed by the Board of Education. 

3. For about 10 years, the Board of Education has operated a federally funded Head Start 
program at various sites throughout the City to provide school readiness training to 
disadvantaged pre-school aged children. 

4. The original Head Start program, currently consisting of approximately nine sites, is a 
part day/part year program staffed entirely by bargaining unit paraprofessionals in the job titles 
of Head Teacher and Assistant Teacher. This program operates for 6 ½ hours per day and only 
during the normal 10-month school year. It is closed during the summer months, school holidays 
and other vacation periods. There is no dispute regarding this program. 

5. A full day/full year Head Start classroom was started in 1996. This program was 
designed to serve children needing full day/full year school readiness and after-school custodial 
care, and expanded on the original program by extending its hours beyond the regular school day 
and throughout the summer. 

6. The first full day/full year classroom was staffed entirely by paraprofessionals for eight 
hours per day for twelve months. The record does not establish the precise nature of the work 
performed by the paraprofessionals that year. The record also does not establish whether this 
classroom continues to be staffed exclusively by paraprofessionals, or indeed whether it existed 
at all after the first year. 

7. Five additional full day/full year classrooms were added beginning in 1996 or 1997. At 
that time, the Board of Education hired non-union part-time employees on a year round basis to 
fill all positions other than the Teacher and Assistant Teacher positions which continued to be 
filled by paraprofessionals. Since these sites were added, the Teachers and Assistant Teachers 
have worked 6 ½ hours until early afternoon, providing mainly cognitive training, during the 
regular school day and year. The part-time employees have worked from approximately 1:30 
p.m. to 5:30 p.m. providing custodial care. The paraprofessionals and the part-time employees 
overlap for a short time each afternoon. 

8. Pursuant to the collective bargaining agreement, the regular work schedule for 
paraprofessional employees is 6 ½ hours per day for ten months a year. The paraprofessionals in 
the part day/part year program may volunteer to work during the summer months and during 
other school vacations. 
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9. Paraprofessionals can perform all of the custodial care duties performed by the part-time 
employees. However, part-time employees cannot perform most of the duties performed by 
paraprofessionals. 

10. The Board of Education did not notify or offer to bargain with the Union when it decided 
to start hiring the part-time employees. As far as the record discloses, the first written notice to 
the Union regarding the part-time employees was the notice of a part-time summer position 
vacancy sent on June 9, 1997. (See Ex. 4). The Union has never made a demand to bargain 
with the Board of Education regarding the use of part-time employees, and filed the instant 
complaint on June 11, 1998. 

11. The complaint (Ex. 1) is limited in scope to the use of the part-time employees during the 
summer months. Although the subject of the use of part-time employees during the school year 
was raised during the hearing, the Union did not amend its complaint to increase its scope to the 
regular school year. 

CONCLUSIONS OF LAW 

1. Where a complaint alleges unlawful subcontracting or transfer of bargaining unit work, a 
Union’s prima facie case consists of establishing that: 

a) The work in question is bargaining unit work; 

b)	 The subcontracting or transfer of work varies significantly in kind 
or degree from what was customary under established past practice; and 

c)	 The subcontracting or transfer of work has a demonstrable adverse 
impact on the bargaining unit. 

2. The Union failed to establish that the alleged transfer of work varied significantly in kind 
or degree from the established practice. 

3. The Union’s claim for relief for the entire school year exceeds the scope of its complaint. 

DISCUSSION 

The complaint alleges that since on or about June 1, 1998 and thereafter, the Board of 
Education has unilaterally transferred bargaining unit work to non-bargaining unit workers in the 
summer months. This is a subject governed by our decision in City of New Britain, Decision 
No. 3290 (1995). Under this decision, a Union’s prima facie case consists of establishing that: 
(1) the work in question is bargaining unit work; (2) the subcontracting or transfer of work varies 
in kind or degree from what had been customary under established past practice; and (3) the 
subcontracting or transfer of work has a demonstrable adverse impact on the bargaining unit. 

The work presently being performed by the part-time employees consists of custodial 
care functions. Although the paraprofessionals in the full day/full year Head Start classrooms 
focus on cognitive development with the children, there is an overlap with the purely custodial 
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care provided by the part-time employees. In addition, the paraprofessionals exclusively staffed 
the first full day/full year classroom, presumably performing all of the necessary functions for all 
day child care, including custodial care. Finally, it is undisputed that the paraprofessionals are 
able to perform all of the duties of the part-time employees. Under these circumstances, we 
conclude that providing custodial care to children in the Head Start program is work that is or 
could be logically performed by the bargaining unit. 

Despite the fact that the work in question is bargaining unit work, we find that the use of 
part-time employees in the summer does not significantly depart from established past practice. 
The work in question is custodial child care in the afternoon in the summer. Since 1996 or 1997, 
part-time employees have been performing custodial care functions in the afternoons in the full 
day/full year Head Start classrooms, overlapping with the paraprofessionals for a short time 
every day. In addition, the Union has been aware since at least June of 1997 that part-timers 
have been assigned to cover the full year program during the summer months, regardless of 
whether any paraprofessionals have also volunteered to work during the summer. There is no 
evidence of any change to this existing practice in June of 1998, when the Union filed the instant 
complaint. Therefore, using part-time employees during the summer is consistent with past 
practice, rather than a substantial departure from that practice. 

Since the Union failed to establish a prima facie case of unlawful subcontracting or 
transfer of bargaining unit work, we will dismiss the complaint. 

The request for relief beyond the scope of the complaint deserves a brief comment. 
Although the complaint is clearly limited to the summer months, the Union argues in its brief 
that the Board of Education’s allegedly unlawful action extends also to the situation existing 
during the regular school year. Our policy as to amendment of complaints during the hearing is 
liberal, particularly where, as here, the respondent was prepared to and did in fact defend against 
the additional allegation. Although this issue was raised during the hearing, the Union did not 
move to amend its complaint to extend its scope to the use of part-time employees during the 
school year. In this case, our dismissal is limited to the complaint as filed. However, as a result 
of our conclusion that the continued use of part-time employees in the Head Start program did 
not substantially depart from the past established practice, we would also dismiss a complaint 
applicable to the use of part-time employees in the full day/full year program during the school 
year. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the complaint filed herein, be and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John W. Moore, Jr. 
John W. Moore, Jr. 
Chairman 

Patricia V. Low 
Patricia V. Low 
Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th day of 
September, 2000 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Richard Voight

Cummings & Lockwood

City Place/ 152 Asylum Street

Hartford, Connecticut 06103-3495


Charles Fabian, Director of Collective Bargaining

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Rae T. Vann

New Haven Board of Education

54 Meadow Street

New Haven, Connecticut 06519


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT BOARD OF LABOR RELATIONS
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