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DECISION AND_DISMISSAL OF COMPLAINT 

On September 8, 1998, CSEA, Local 760, SEIU (the Union) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board), amended on April 6, 1999, 
alleging that the Town of Orange (the Town) had violated the Municipal Employee Relations 
Act (the Act) by unilaterally subcontracting bargaining unit work. After the requisite 
preliminary steps had been taken, the parties entered into a full stipulation of facts and exhibits, 
filed briefs and waived their right to an evidentiary hearing before the Labor Board. On 
September 22, 1999, the Labor Board issued the following procedural order: 

1. The parties shall appear before the Labor Board on a date to be determined 
in conjunction with the administrative offices of the Labor Board for the purpose of 
presenting evidence in the above captioned matter concerning: 

A. The bargaining process from the period March, 1998 through 
February 1999 concerning a successor to the 1995-1998 collective bargaining 
agreement; 



B. Any relevant bargaining history of the parties concerning a 
successor to the 1995-1998 collective bargaining agreement; 

C. Any action by the Town after August, 1998 regarding its decision 
to subcontract bargaining unit work. 

Pursuant to this procedural order, the parties appeared before the Labor Board for a hearing on 
December 21, 1999. Both parties were represented, and were allowed to present evidence, 
examine and cross examine witnesses, and make argument. On the basis of the entire record 
before us, including the parties’ stipulations of fact, we make the following findings of fact and 
conclusions of law, and we dismiss the complaint. 

FINDINGS OF FACT 

The Findings of Fact are based on the stipulation of the parties and upon the record evidence. 

1. The Town is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act, and at all times 
relevant hereto has represented a wall-to-wall unit of Town employees, including custodians. 

3. The Union and the Town were parties to a collective bargaining agreement in effect from 
July 1, 1995 through June 30, 1998 (Ex. 2) which contained the following relevant provisions: 

Article II - Management Rights 

Section 1. The Town has and will continue to retain, whether exercised or not, all of 
the rights, powers and authority heretofore had by it, except where such rights, powers 
and authority are specifically relinquished, abridged or limited by the provision of this 
Agreement. The Town shall have the right, responsibility and prerogative of the affairs 
of the Town and direction of the working forces, including, but not limited to, the 
following: 

(a) To determine the organization and standards of departmental services and to 
manage the Town’s operations. 

(b) To determine the purchase, care, maintenance, and operation of equipment and 
property used for and on behalf of the purposes of the Town. 

(c) To establish or continue policies, practices, and procedures for the conduct of 
Town business and, from time to time, to change or abolish such policies, practices, or 
procedures. 

(d) To establish new or improved methods, procedures, practices, technologies or 
facilities, which the Town may deem necessary and advisable for efficient operations. 
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(e) To determine the standards of selection for employment of bargaining unit 
employees and to select and determine the number and types of employees required or 
necessary to perform the Town’s operations. 

To establish and determine from time to time the extent to which the processes or 
operations of the Town are to be carried out or not carried out by bargaining unit 
employees or other employees or entities, provided that this right shall not be used for the 
purpose or intention of undermining the Union. 

To employ, direct, schedule, assign, appoint, transfer, promote or demote employees, or 
to lay off, terminate or otherwise relieve employees from duty for lack of work or other 
legitimate reasons when it shall be in the best interest of the Town. 

*** 
Article XXXIV – COLLECTIVE BARGAINING 

Section 1. This Agreement represents the full and complete agreement of the parties 
with respect to all matters relative to rates of pay, hours of work and other conditions of 
employment. The parties agree that there has been full opportunity to bring up for 
negotiation any matter pertaining to rates of pay, hours of work and other conditions of 
employment, and that no such matters will be brought up for negotiation during the term 
of the Agreement. 

4. The parties commenced negotiations for a successor to the 1995-1998 agreement on

March 9, 1998.


5. Pursuant to the parties’ ground rules, no new proposals were permitted after the fourth

meeting, which occurred on May 13, 1998. (Ex. 3). The Town did not submit a proposal for

subcontracting on or before that date.


6. In early 1998, the First Selectman informed Public Works Director Edwin

Lieberman that Lieberman should consider ways of saving money in the Public Works

Department, including the possibility of subcontracting custodial services, the sewer department

and vehicle maintenance work. The First Selectman told Lieberman to be prepared to discuss the

subject at a later date.


7. In March, 1998, the Public Works Director informed the custodians of his conversation

with the First Selectman. One of the custodians present during the discussion was the Union

President who was also a member of the Union’s negotiating committee.


8. The Public Works Director did not take any action regarding the First Selectman’s

statement referred to in Finding of Fact #6 and did not have another conversation about the

subject until July, 1998.
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9. On or about May 26, 1998, a tentative successor collective bargaining agreement was 
reached. The tentative agreement was rejected by the Union membership on or about June 4, 
1998. 

10. In July, 1998, the First Selectman decided to send out a Request for Bids to determine if 
the Town could save money by subcontracting custodial services. 

11. On or about August 13, 1998, one or more bids were received by the Town which, in the 
Town’s view, represented substantial savings by subcontracting custodial services. (Ex. 4). 

12. On August 18, 1998, the Town put the Union on notice of its intent to subcontract and 
invited the Union to bargain. (Ex. 5). 

13. On August 26, 1998, the Union responded to the Town with a request to meet over the 
issue of subcontracting bargaining unit work “sometime in September.” (Ex. 6). 

14. On September 8, 1998, before the parties could meet, the Union filed the instant 
complaint alleging that the Town violated the Act by failing to raise the subcontracting issue in 
negotiations prior to the last date for new proposals under the ground rules. 

15. On October 27, 1998, an informal conference was held on the instant case by an Assistant 
Agent of the Labor Board. At that conference, the Union insisted the Town could not raise the 
issue of subcontracting because it failed to raise it during contract negotiations. The Town again 
offered to bargain with the Union over subcontracting. The Union declined, insisting the Town 
could not raise the issue. 

16. On October 27, 1998, the Town wrote to the Union noting that the Union had refused to 
bargain, inviting the Union to call if it wished to bargain impact. (Ex. 8). 

17. On November 2, 1998, the Union wrote back, claiming among other things that it had not 
waived its right to bargain because the Town failed to raise the issue of subcontracting in 
negotiations. (Ex. 9). 

18. On November 11, 1998, the Town responded to the Union again asserting that the Union 
did waive its right to bargain. However, the Town suggested filing a declaratory judgment 
action with the Labor Board in lieu of proceeding with a pretrial on the Union’s complaint. (Ex. 
10). 

19. On November 17, 1998, the Union responded to the Town, maintaining its position with 
regard to the subcontracting and suggesting that the parties go forward with a pretrial meeting on 
the Union’s complaint. (Ex. 11). 

20. On January 27, 1999, the parties reached an agreement for a successor agreement 
which was ratified by the Union on February 4, 1999. 
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21. The successor agreement contains language in Article II – Management Rights which is 
identical to that contained in the 1995 – 1998 contract, as quoted above in Finding of Fact #3. 
The record is silent as to whether the successor agreement contains the language quoted in 
Finding of Fact #3 in Article XXXIV – Collective Bargaining. 

22. The Town did not implement its subcontracting proposal 

23. During the negotiations which resulted in the successor collective bargaining agreement, 
the parties did not negotiate concerning the Town’s proposal to subcontract. 

CONCLUSIONS OF LAW 

1. The Town did not violate the Act by submitting a subcontracting proposal in 
August,1998. 

2. The Union is obligated to bargain about the Town’s subcontracting proposal or waive its 
right to bargain about that proposal. 

DISCUSSION 

In this case, the Union claims that the Town violated the parties’ negotiation ground rules 
by making an untimely proposal to bargain about subcontracting custodial work. The Union also 
claims that the proposal violates the “zipper clause” in the parties’ collective bargaining 
agreement. 

The Town argues that the subcontracting proposal was not prohibited by the parties’ 
ground rules because the Town did not consider subcontracting until after the deadline for 
making contract proposals, at which time it fulfilled its obligations by offering to bargain. 
Further, the Town argues that the Union has now waived its right to bargain about the 
subcontracting proposal. Finally, the Town argues that the management rights clause of the 
collective bargaining agreement allows the subcontracting. 

We first address the issue of the alleged breach of the ground rules. Essentially, the 
Union’s position appears to be that the Town is precluded from raising the issue of 
subcontracting because it did not do so before May 13, 1998, the deadline established in the 
parties’ negotiation ground rules for submitting proposals. Our case law makes clear that 
unilateral action, taken in violation of ground rules, may constitute a failure to bargain in good 
faith. Killingly Board of Education, Decision No. 2118 (1992); City of Hartford, Decision No. 
2752 (1989); Town of Guilford, Decision No. 2958 (1990) and cases cited therein. We have 
had several opportunities to analyze cases in which a party made proposals during bargaining 
which were allegedly in violation of the timelines established in the parties’ ground rules. In 
City of Hartford, supra, the Union alleged that the City had breached the ground rules by 
submitting untimely proposals in contract negotiations. In that case, the Board found that certain 
of the City’s proposals were in violation of the ground rules because they were submitted far 
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after the deadline established in the rules and because the late submission hindered the 
bargaining process. Under those circumstances, the Board stated: “ The net effect of this 
conduct was that the Union was kept in the dark about the real nature of these four proposals 
until very late in the negotiations. This was clearly a material violation of the ground rules 
which were designed to facilitate bargaining”. City of Hartford, supra at 9. Of importance to 
the Board in the Hartford case was the fact that the City intentionally withheld its proposals 
during negotiations, creating an impossible bargaining situation for the Union. 

In Shepaug Valley Regional School District #12 Board of Education, Decision No. 
3722 (1999), the Labor Board did not find a violation of the Act in the Union’s tardy submission 
of a wage proposal. In that case, the Board found that the Union’s failure to make the wage 
proposal within the time limits established in the parties’ ground rules was inadvertent and was 
not a material breach of those rules. 

In this case, the situation is slightly different than in any other considered by the Board. 
Here, the Town admittedly submitted a subcontracting proposal well after the deadline for 
submissions established in the ground rules. However, the evidence convinces us that the Town 
submitted its subcontracting proposal as soon as that topic became an actual issue. Specifically, 
although the First Selectman had mentioned exploring the idea of subcontracting early in the 
Spring, no further investigation or action was taken on this idea until the summer. At the time 
that the idea became a serious consideration for the Town, it put the issue on the table. 

Under these circumstances, we find that the Town was allowed, in August, 1998, to 
propose subcontracting the custodial work. As the Town points out, the parties would have been 
obligated to bargain about this subject if it had arisen mid-term, after the successor agreement 
was signed. See Oxford Board of Education, Decision No. 3126 (1993). To mandate a 
different result here would be baseless, where there is no evidence that the Town purposefully 
withheld its idea until a late date in negotiations or engaged in any other conduct which could be 
viewed as intentionally running afoul of its bargaining obligation.1 

The Union also argues that the subcontracting proposal was prohibited by Article XXXIV 
(the “zipper clause”) of the prior collective bargaining agreement. We disagree. The proposal 
was made during negotiations for a successor agreement. The zipper clause would not preclude 
the submission of a proposal during this period of time. Having determined that the proposal 
was not barred by the ground rules, it was a legitimate proposal during contract negotiations 
which would not be prohibited by the zipper clause in the expiring agreement. 

Having determined that the subcontracting proposal was a legitimate proposal in August, 
1998, the question remains as to what status that proposal retains today. While the parties were 
disputing the subcontracting issue, they proceeded with negotiations for the remainder of the 
contract and signed an agreement in January 1999. The resulting contract contains language in 
Article II which arguably concerns subcontracting. Additionally, the Town argued in its original 
brief in this matter that the Union had waived its right to bargain about this issue by refusing to 
negotiate after the proposal was made in August, 1998. 

1 The Union stated at the hearing in this matter that it was not claiming that the Town intentionally withheld its 
subcontracting proposal. 
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First, we do not find that the Union has waived its right to bargain about this issue. 
Rather, the Union placed the issue in front of the Labor Board for determination and the parties, 
at least implicitly, agreed to allow this issue to take its course through legal proceedings before 
bargaining. Commendably, they came to agreement on the rest of the contract in the meantime. 
Under the circumstances, we will not find a waiver by the Union. 

We also have no jurisdiction over an interpretation of the collective bargaining language 
at this time. The Town has not yet implemented its proposal and the narrow issue in front of the 
Board in this case was whether the subcontracting proposal was allowable in the negotiations. 
However, under the circumstances of this case, we believe it is in the best interest of both parties 
to return to the bargaining table if the Town still wishes to pursue the idea of subcontracting the 
custodial work. 

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

C. Raymond Grebey 
C. Raymond Grebey 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 25th 
day of August, 2000 to the following:


Lucian R. Perillo, Jr., Staff Representative

CSEA, Inc./SEIU, Local 760, AFL-CIO

760 Capitol Avenue

Hartford, Connecticut 06106


Attorney Floyd J. Dugas

Berchem, Moses & Devlin

75 Broad Street

Milford, Connecticut 06460


Robert C. Sousa, First Selectman

Town of Orange

Town Hall, 617 Orange Center Road

Orange, Connecticut 06477


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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