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DECISION ON COMPLIANCE 

This is a sequel to our decision in Town of Southington, Decision No. 3685 
(April 15, 1999), wherein we found that the Town of Southington (the Town) had 
engaged in practices prohibited by the Municipal Employee Relations Act (the Act) as set 
forth in the Conclusions of Law as follows: 

1.	 The Town violated the Act by unilaterally changing the established work 
week of bargaining unit employees. 

2.	 The Town repudiated the contract provision which established the regular 
work week of bargaining unit employees. 

In order to remedy the Town’s violation of the Act, the Labor Board ordered that the 
Town take the following affirmative action, in addition to the standard cease and desist 
order and notice posting requirements: 

A.	 Rescind any existing memos or orders which change employee work 
schedules contained in Article III of the contract. 



B. Bargain with the Union regarding any such changes in the future. 

C.	 Rescind any discipline assessed against any employee as a result of a 
failure to comply with the unilateral schedule change. 

By letter dated May 14, 1999, the Town notified the Labor Board of the steps the 
Town had taken to comply with the Board’s order. Thereafter, the Union notified the 
Labor Board that the Town was refusing to reinstate an employee who had been 
terminated for failing to report for work on one of the days that had been unlawfully 
unilaterally scheduled by the Town. 

In accordance with § 7-471-35 of the MERA Regulations, compliance 
proceedings were instituted. The parties met voluntarily with an Assistant Agent of the 
Labor Board in an attempt to reach resolution on the Town’s full compliance with the 
Board’s order. When informal efforts at resolution were unsuccessful, the parties 
attended a pre-trial conference on November 3, 1999, and agreed to waive their right to a 
compliance hearing before the Labor Board. The parties submitted a full stipulation of 
facts and exhibits, and briefed the issue of whether the Labor Board’s order required the 
Town to reinstate the employee in question. 

On the basis of the entire record before us, including the parties’ full stipulation of 
facts and exhibits, we issue the following decision on compliance. 

FINDINGS OF FACT 

The following findings of fact are based upon the full stipulation of facts and 
exhibits submitted by the parties. 

1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act. 

3. There was at all relevant times a collective bargaining agreement in effect 
between the Town and the Union that ran from July 1, 1994 to June 30, 1997. (Ex. A-2). 

4. Paul Zarella (Zarella) was employed by the Town since January 19, 1981 as a 
Truck Driver in the Town’s Highway Department and was a member of the Union at all 
relevant times. 

5. In the four years prior to December 23, 1996, Zarella was subject to numerous 
disciplinary actions. 

6. On August 29, 1996, Zarella, the Union and the Town executed a written 
Memorandum of Agreement (Ex. C), which provided in relevant part as follows: 
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This Agreement between the Town of Southington, AFSCME, Council 
4, Local 1303-26 and Paul Zarella codify [sic] the following set of 
conditions for employee Paul Zarella, intended to provide him with a 
final opportunity to continue his employment with the Town of 
Southington. If at any time Mr. Zarella violates these conditions, the 
Town shall have and retain the right to terminate his employment. If 
Mr. Zarella is termination [sic] for violation of this Agreement, there 
shall be no grievance filed by himself or on his behalf by the Union. 
Mr. Zarella further agrees that he will not appeal a termination based on 
this Agreement to any other state or Federal agency. 

* * * 
1.	 In the utilization of sick time, Mr. Zarella must provide the Town 

with a doctor’s note. . . 

7. On October 18 and December 16, 1996, employees of the Highway Department 
were notified of a new work schedule. Specifically, the employees were notified that 
they would be required to work from 7:00 a.m. to 5:00 p.m. Monday through Friday, and 
from 7:00 a.m. to 3:30 p.m. on Saturdays until notified otherwise. (Ex. A-3, A-4). 

8. On November 7, 1996, the Union filed the complaint in Case No. MPP-18,643 to 
protest the schedule change. 

9. During the week of December 16, 1996, Zarella was notified that he would be 
required to work on Saturday, December 21, 1996, in accordance with the new work 
schedule referenced in Finding of Fact 7, supra. 

10. Zarella did not report for work on December 21, 1996. 

11. On December 23, 1996, Zarella was terminated for violating the August 29, 1996 
Agreement. (Ex. D). 

12. Zarella grieved his termination to arbitration. On August 18, 1997, the arbitration 
panel denied the grievance (Ex. E), stating in relevant part: 

The panel concludes that the Grievant did violate the August 29, 
1996 memorandum of agreement . . .When the Town and the Grievant 
entered into this Memorandum it clearly was the intent of the Town to 
have the Grievant account for all of his absent time from work and 
precluded his grieving any termination based on a violation of the 
Memorandum. The Grievant knew well in advance that his work 
schedule had changed and now included Saturdays. As stated 
previously, the Grievant did work prior Saturdays and was aware that 
this would be mandatory until the work was completed… 
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DISCUSSION 

On April 15, 1999, in Decision No. 3685, the Labor Board concluded that the 
Town’s imposition of a new work schedule was a unilateral change from the established 
work week. The Labor Board also concluded that the new schedule repudiated the 
contract provision setting forth the work day as 7:00 a.m. to 3:30 p.m., Monday through 
Friday. The Labor Board ordered the Town, inter alia, to rescind any discipline assessed 
against any employee as a result of a failure to comply with the unilateral schedule 
change. 

The only issue presented in this compliance proceeding is whether the Labor 
Board’s order requires the Town to reinstate Paul Zarella. The Town asserts that 
reinstatement is not required for the following reasons: (1) Zarella was not terminated 
for failing to comply with the unilateral schedule change but rather for violating the terms 
of the Memorandum of Agreement, (2) pursuant to the express terms of the 
Memorandum of Agreement, the Union waived any rights it may have had to contest 
Zarella’s termination in a Labor Board proceeding and (3) the Labor Board should defer 
to the arbitration award upholding Zarella’s termination. The Union argues that Zarella 
cannot be terminated under the terms of the Memorandum of Agreement for failing to 
report for work on a day that the Town was not legally entitled to require Zarella to work. 
We agree with the Union in this case. 

The Town claims that Zarella was terminated for failing to provide a doctor’s note 
for use of sick time on the day in question and for violating the contract provision 
requiring an employee to notify the employer in advance of the work day if the employee 
was unable to report for work. In effect, the Town’s position is that Zarella’s termination 
was caused, not by any failure to comply with the unilateral schedule change, but rather 
by his failure to comply with the condition imposed in the Memorandum of Agreement. 
This argument is disingenuous. The only reason Zarella was required to abide by the 
“last chance” agreement on Saturday, December 21, 1996, was because the Town had 
unilaterally made that day a mandatory work day. However, the Labor Board’s decision 
makes clear that the Town was not legally entitled to require any employee to work on 
that day. Thus, if not for the unlawful schedule change, the Town would have had no 
reason to apply the terms of the Memorandum of Agreement to Zarella on that date. 

The Town next argues that pursuant to the express terms of the Memorandum of 
Agreement, the Union waived its right to contest Zarella’s termination in any forum, 
including the Labor Board. The Town’s position in this regard misconstrues the nature of 
the Union’s complaint before the Labor Board. The Union’s complaint challenged the 
Town’s imposition of a new schedule without bargaining, as both an unlawful unilateral 
change and a repudiation of clear contract language. Both allegations are properly within 
the jurisdiction of the Labor Board and constitute practices prohibited by the Act. By 
signing off on the Memorandum of Agreement, the Union did not waive its right to bring 
such complaints to the Labor Board. 

4




Finally, the Town urges the Labor Board to defer to the arbitration award 
upholding Zarella’s termination, relying on our prior decision in City of New London, 
Decision No. 2443 (1985). The City of New London case bars a union from challenging 
an employer’s contract interpretation before the Labor Board when it has abandoned a 
previously filed grievance protesting the same employer action, provided certain 
conditions are met. In this case, the grievance at issue was not abandoned, but rather 
proceeded through arbitration where an award was rendered; thus, New London is 
inapplicable. Instead, we will consider the Town’s argument under the doctrine of post-
arbitral deferral, as set forth in Town of Orange (Police), Decision No. 1581 (1977), 
where we held: 

[T]he Board will review the arbitration award and defer to it only if 1) 
the unfair labor practice issue was presented to and considered by the 
arbitral tribunal; 2) the arbitral proceedings must appear to have been 
fair and regular; 3) all parties to the arbitral proceedings must have 
agreed to be bound by the award; and 4) the decision of the arbitral 
tribunal is not repugnant to the Act… 

In the present case, there is no basis to defer to the arbitration award because the 
first deferral standard articulated supra cannot be met. Specifically, the arbitration panel 
did not consider the prohibited practice issue of whether or not the Town was entitled 
under the Act to unilaterally implement the schedule change. The issues presented in 
arbitration were whether Zarella violated the Memorandum of Agreement and, if there 
was no violation, whether the Town had just cause to terminate him anyway. The award 
makes clear that the panel assumed that December 21, 1996 was a regular work day, and 
did not address the unilateral change and repudiation claims that were presented to the 
Labor Board in the prohibited practice case. Accordingly, there is no basis to defer to the 
arbitration award. 

We conclude that the Town is required to rescind Zarella’s termination to comply 
with the Board’s order to rescind any discipline assessed against any employee for failing 
to comply with the unilateral schedule change. We therefore order the Town to reinstate 
Zarella on the first regular work day following receipt of this decision. However, we do 
not order a make whole remedy, both because the Union has not sought such a remedy 
and also because we do not find that the purposes and policies of the Act would be served 
by such an order. 
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act and § 7-471-35 of the 
Regulations of Connecticut State Agencies, it is hereby 

ORDERED that the Town of Southington: 

1. Comply with the Labor Board’s Order in Decision No. 3685 by reinstating 
Paul Zarella to his former position of Truck Driver on the first regular work day 
following the Town’s receipt of this decision on complaint. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

Patricia V. Low 
Patricia V. Low 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 10th 
day of August, 2000 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Frederick L. Dorsey

Siegel, O’Connor, Schiff & Zangari

171 Orange Street

New Haven, Connecticut 06510


John Weischel, Town Manager

Town of Southington

Town Office Building, 75 Main Street

Southington, Connecticut 06489


Kevin M. Murphy, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME,. AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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