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DECISION AND DISMISSAL OF COMPLAINT 

On August 12, 1998, the West Haven Police Union, Local 895, Council 15, AFSCME, 
AFL-CIO (the Union) filed a complaint, as amended on January 7 and April 7, 1999, with the 
Connecticut State Board of Labor Relations (the Labor Board), alleging that the City of West 
Haven (the City) had violated '' 7-470(a)(1) and (4) of the Municipal Employee Relations Act 
(MERA or the Act). Specifically, the Union alleged that the City had unilaterally eliminated a 
provision from the City=s uninsured/underinsured motor vehicle insurance policy providing for 
arbitration of insurance disputes.1 

After the requisite preliminary steps were taken, the matter came before the Labor Board 
for a hearing on June 4, 1999. Both parties were represented, and submitted a full stipulation of 
facts and exhibits. Both parties filed briefs, the last of which was received by the Labor Board 
on September 17, 1999. Based upon the entire record before us, including the parties= stipulation 
of facts and exhibits, we make the following findings of fact and conclusions of law, and we 
dismiss the complaint. 

1 The original complaint also alleged that the City was refusing to provide 
information to the Union; this allegation was abandoned in the subsequent amendments to the 
complaint. 



FINDINGS OF FACT 

The following findings of fact are based upon the parties= full stipulation of facts and 
exhibits. 

1. The City is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act. 

3. The City recognizes the Union as the sole and exclusive bargaining agent for all full time 
regular and permanent investigatory and uniform members of the Police Department with 
authority to exercise police powers, up to and including the rank of Captain. 

4. The City and the Union negotiated an initial collective bargaining agreement which took 
effect on July 1, 1967, for a period of two years, through June 30, 1969. 

5. The City and the Union subsequently negotiated and implemented successor collective 
bargaining agreements which covered two year periods, from July 1, 1969 through June 30, 
1993. Commencing with the July 1, 1993 collective bargaining agreement, the parties extended 
the duration of said agreements to a three year period, up to and including June 30, 1999. (Ex. 2). 

6. The City and the Union acknowledge that during the negotiations which resulted in these 
collective bargaining agreements, each party had the unlimited right and opportunity to make 
demands and proposals with respect to any subject matter not removed by law from the area of 
collective bargaining for municipalities and that the understandings and agreements arrived at by 
the parties after the exercise of those rights and opportunities are set forth in those agreements. 

7. At all times pertinent hereto, prior to July 1, 1993, the City has undertaken its legal duty 
to provide automobile liability insurance coverage to all Police and City vehicles. 

8. At all times pertinent hereto and up until the present day, the City maintained or 
maintains only one automobile insurance policy to cover all City owned vehicles at any given 
time. 

9. At no time during any of the negotiations for any of the previously mentioned collective 
bargaining agreements between the City and the Union was the issue of automobile liability 
insurance coverage or the terms of automobile liability insurance policies presented by either 
party for negotiation and bargaining. 

10. In 1967, under Public Act 510, the State of Connecticut required that all policies of auto 
insurance provide uninsured motorist coverage. This act became known as C.G.S. Sec. 38-175c. 

11. C.G.S. Sec. 38-175c did not make it a mandatory provision of automobile insurance 
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policies that they provide provisions for arbitration. 

12. In 1971, the statute was amended providing that all policies which provided binding 
arbitration should include provisions for determination of insurance coverage in said arbitration. 

13. In 1979, this statute was further extended to include underinsured motorist coverage, as 
well as uninsured motorist coverage. 

14. In 1983, C.G.S. Sec. 38-175c was amended by P.A. 83-267 which provided that in those 
policies which provided for arbitration, the arbitration would be conducted by a single arbitrator, 
unless the demand exceeded $40,000.00, in which case, it would be decided by a panel of three 
arbitrators. 

15. All motor vehicle insurance policies held by the City prior to July 1, 1993 contained 
arbitration provisions as allowed by statute. 

16. In 1989, the Appellate Court of the State of Connecticut, in the matter of John Ross v. 
City of New Haven, 19 Conn. App. 169, 561 A.2d 457, ruled that an employee is barred by the 
Workers= Compensation Statute from collecting uninsured motorist benefits if the employer has 
paid workers= compensation benefits to him or on his behalf. 

17. In 1992, the Supreme Court of the State of Connecticut, in the matter of Bouley v. 
Norwich, 222 Conn. 744, 610 A.2d 1245, ruled that the exclusive remedy provision of the 
Workers= Compensation Act for personal injuries arising out of the course of employment was 
not abrogated either by the City=s statutory duty to provide uninsured motorist coverage or by its 
contractual obligation, arising from its position as a self-insurer, to do so, and that in clear and 
unambiguous terms, C.G.S. Sec. 31-284(a) provides that liability under the Workers= 
Compensation Act is an employer=s exclusive liability to an employee for a personal injury that 
occurs during the course of his employment. 

18. At that same time in 1992, the Supreme Court of the State of Connecticut, in the matter 
of CNA Insurance Co. v. Frank Colman, 222 Conn. 769, 610 A.2d 1257, ruled that an 
employee who is injured during the course of his employment and who receives or is eligible to 
receive workers= compensation benefits is barred by the exclusivity provision of the Workers= 
Compensation Act from collecting under the employer=s uninsured motorist coverage whether 
that coverage is provided through self-insurance or through a commercial insurance policy. 

19. Prior to July 1, 1993, the City of West Haven carried a $1,000,000.00 commercial auto 
liability policy with matching amounts of uninsured/underinsured motorist provisions as 
provided by law. (Ex. 3A). The policy provided for arbitration of coverage disputes. 

20. As of July 1, 1993, the City went from a policy of auto liability insurance coverage to a 
system wherein the City had a self-insured retention of $50,000.00 for auto liability coverage, 
and insured $950,000.00 of additional coverage with an insurance carrier. (Ex. 3B). The City=s 
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self-insured retention did not provide for arbitration of coverage disputes. 

21. Prior to the change of all insurance coverage to a system of self-retention and insurance 
coverage, the City never bargained said issue with the Union. 

22. C.G.S. Sec. 38-175c was replaced on January 1, 1994 by C.G.S. Sec. 38a-336 by the 
passage of P.A. 93-297. 

23. C.G.S. Sec. 38a-336(f) states that notwithstanding subsection (a) of section 31-284, an 
employee of a named insured injured while operating a covered motor vehicle in the course of 
employment shall be covered by such insured=s otherwise applicable uninsured and underinsured 
motorist coverage. 

24. In 1996, the Supreme Court of the State of Connecticut, in the matter of Reliance 
Insurance Co. v. American Casualty Insurance Co. 238 Conn. 285, 679 A.2d 925, ruled that an 
employee injured in an accident prior to the effective date of P.A. 93-297 is not barred by the 
exclusivity provision of the Workers= Compensation Act from recovering under his employer=s 
uninsured motorist insurance policy and that the legislative history of P.A. 93-297 demonstrates 
that the legislature intended it to be clarifying legislation and, as such, it had to be accepted as a 
declaration of the legislature=s original intent. 

25. The Supreme Court of the State of Connecticut, in the matter of Reliance Insurance Co. 
v. America Casualty Insurance Co., did not decide what effect the passage of P.A. 93-237 had 
on cases in which the employer is self-insured, as expressly stated in footnote 4 of its decision. 

26. In 1998, the Supreme Court of the State of Connecticut, in the matter of  Conzo v. Aetna 
Insurance Co. 243 Conn. 677, 705 A.2d 1020, a case involving the City of West Haven, ruled 
that the legislature intended to guarantee that the benefits of uninsured motorist coverage extend 
to all employee victims of accidents involving inadequately insured vehicles, regardless of the 
status of the victim=s employer as a self-insurer or as a purchaser of a commercial policy 
insurance. 

27. The City is required to provide uninsured/underinsured coverage under Sec. 38a-336 to 
all its employees, whether it is insured or self-insured. 

28. On or about June 12, 1998, the Union sent a letter to Mr. Ralph DeLucca, Personnel 
Director for the City, inquiring as to whether the City intended to no longer provide for 
arbitration in its motor vehicle insurance policy. (Ex. 3C). 

29. The City refuses to provide uninsured/underinsured arbitration as to its self-insured 
portions of insurance risk, requiring claimants thereunder to bring a legal action in court, rather 
than to provide arbitration. 

30. On or about August 10, 1998, the Union filed a prohibited practice complaint with the 
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Labor Board alleging a refusal to bargain and a failure to provide information when requested. 
(Ex. 1). 

31. On or about January 5, 1999, the Union amended its complaint with the Labor Board to 
allege only a refusal to bargain. (Ex. 1). 

32. In the event of a dispute concerning coverage under the City=s uninsured/underinsured 
automobile liability policy, it is less costly and time consuming to pursue the claim through 
arbitration. 

CONCLUSIONS OF LAW 

1. Under the circumstances presented in this case, a provision in the City=s automobile 
liability policy providing for arbitration of uninsured/underinsured claim disputes is not a 
mandatory subject of bargaining. 

2. The City did not violate the Act when it unilaterally removed the arbitration provision 
from its uninsured/underinsured automobile liability policy in July of 1993. 

DISCUSSION 

This case concerns the very limited issue of whether the City had a duty to bargain before 
it eliminated an arbitration provision from the self-insured portion of its automobile insurance 
policy. The Union does not challenge the City=s decision in 1993 to self-insure for the first 
$50,000 of liability, but rather alleges only that the City=s continued refusal to arbitrate disputed 
claims within the self-insured portion constitutes a practice prohibited by the Act. Because the 
City is only required to bargain over mandatory subjects, we must first determine whether the 
existence of an arbitration provision in an automobile liability policy constitutes a mandatory 
subject of bargaining. 

We apply the balancing test first outlined in West Hartford Education Association v. 
DeCourcy, 162 Conn. 566 (1972), and weigh the directness and depth of the item=s impingement 
on conditions of employment against the extent of the employer=s need for unilateral action 
without negotiation in order to serve or preserve an important policy decision committed by law 
to the employer=s discretion. Town of East Haven, Decision No. 1279 (1975). AIn order for a 
matter to be characterized as a condition of employment and, thus, a mandatory subject of 
bargaining, it must have a material effect on the employment; a condition of employment does 
not include those matters which are only indirectly, incidentally or remotely related to 
employment.@ Town of Windsor, Decision No. 3435 (1996). 

In the present case, the City has not eliminated or changed the benefit of 
uninsured/underinsured motorist coverage for its employees. As noted above, the Union does 
not dispute the City=s right to unilaterally change the manner in which it provides the statutorily 
required coverage. The only change here is that in the event of a dispute regarding coverage 
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within the first $50,000 of liability under the policy, an employee is required to go to court rather 
than to an arbitration panel. 

Although recognizing that the change here was procedural rather than substantive (U. 
brief at p. 5), the Union argues that an employer may not unilaterally promulgate a procedural 
measure which either cuts into the substance of a benefit or imposes an unreasonable burden on 
the enjoyment of the benefit. However, we find the situation presented here is unlike those in 
cases such as Town of Stratford, Decision No. 1936 (1980) and Hartford Board of Education, 
Decision No. 2449 (1985). In Town of Stratford, supra, the employer unilaterally changed the 
rules governing how the Pension Board voted on whether to grant disability retirement, requiring 
more affirmative votes than in the past and thereby reducing the influence of the employee 
representatives on the panel. The Labor Board stated: AAlthough the Town is correct that 
substantive pension benefits have not been changed, the new rules clearly make it more difficult 
for employees to obtain benefits; this itself is a substantial change in conditions of employment.@ 

Similarly, in Hartford Board of Education, supra, the contract provided reimbursement 
to employees who sustained personal property losses in the course of performing their duties. 
The employer unilaterally promulgated new procedures regarding claims for such 
reimbursement, arguing that the procedures were merely reasonable measures designed to 
enforce existing rules and therefore not mandatory subjects of bargaining. The new procedures 
required, inter alia, the submission of increased and more formal documentation of loss within a 
very short time frame; the failure to comply resulted in automatic rejection of the claim.  The 
Labor Board found that many of these new procedures imposed an unreasonable burden on the 
employees= ability to obtain the benefit and were not reasonably related to the employer=s interest 
in ensuring that the benefit was not misused. Accordingly, the Labor Board found a duty to 
bargain in that case. 

We do not find that pursuing a disputed claim through the courts rather than through 
arbitration is the type of procedural change that either cuts into the substance of the benefit or 
unreasonably interferes with the ability of an employee to access the benefit in question. There 
is no evidence here that an employee is guaranteed a better outcome in arbitration than in court. 
Nor is there any evidence that the proof required to prevail on a claim for benefits is any greater 
or substantially more burdensome in court than it is in arbitration. We conclude that 
considerations of time and cost alone do not rise to the level of substantially impacting the 
employees so as to make arbitration in this case a mandatory subject of bargaining. 

This is particularly true considering that an employee injured in the course of his or her 
employment while driving a City vehicle can seek to recover for those injuries from more than 
one source, including Worker=s Compensation and the tortfeasor=s insurance. 
Uninsured/underinsured coverage is not the type of benefit that automatically accrues to the 
benefit of the employees in this bargaining unit, unlike the Dependent Child Care rider at issue 
in Bloomfield Board of Education, Decision No. 3150 (1993). Moreover, not every employee 
involved in an accident with a City vehicle will need to seek recovery pursuant to such coverage. 
Even if the coverage is sought, the need to access the dispute resolution process arises only 
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when there is a disagreement regarding coverage between the employee, the City and the 
insurance carrier. A...[T]he impact of a particular management decision upon job security may be 
extremely indirect and uncertain and this alone may be sufficient reason to conclude that such 
decisions are not >with respect to...conditions of employment.=@ DeCourcy at 583, quoting Mr. 
Justice Stewart in Fibreboard Paper Products Corporation v. NLRB, 379 US 203, 223, 85 S. 
Ct. 398, 13 L. Ed. 2d 233 (1964). We conclude that the manner in which disputes regarding this 
insurance coverage are resolved is too remotely and indirectly related to the condition of 
employment at issue (the insurance coverage itself) to constitute a mandatory subject of 
bargaining. 

Having found that the elimination of the arbitration provision has only an incidental 
impact on conditions of employment, we next consider the employer=s need to take unilateral 
action in order to serve an important policy decision committed by law to the employer=s 
discretion. At the time the City made the change in question, the state of the law in this area 
supported the City=s unilateral action. As of July 1, 1993, the Connecticut Supreme Court had 
unequivocally ruled that an employee injured during the course of his employment was barred by 
the exclusivity provision of the Worker=s Compensation Act from collecting under an employer=s 
uninsured/underinsured insurance policy. Thus, when the City changed to self-insurance and 
dropped the arbitration provision, the employees in this bargaining unit were not affected by any 
change to an existing benefit since the benefit was not available to them at that time. In 1998, 
when the City=s obligations became clear regarding uninsured/underinsured coverage for its 
employees as a result of the Conzo decision, there was no unilateral change to any existing 
condition of employment because the policy had not contained an arbitration provision since 
1993. 

In addition, it is important to note that the City=s decision not to arbitrate was the result of 
its change to self-insurance for the first $50,000 of liability. The Union does not challenge the 
City=s exercise of managerial prerogative in this regard. If the City had the right to make the 
decision to self-insure in 1993, it follows that the City also had the right to determine which 
reasonable procedural mechanism would most efficiently and adequately resolve disputed claims 
within that self-insured limit. 

We also note that the insurance coverage itself is imposed and governed by statute. Even 
if an employer opts to include an arbitration provision in a policy there are certain additional 
statutory requirements that must be met. Where an item is subject to extensive statutory and 
regulatory requirements, collective bargaining may be preempted. See State of Connecticut, 
Decision No. 3543 (1997). 

For all of these reasons, we conclude that the balance in this case tips in favor of the 
employer and we dismiss the Union=s complaint. 

ORDER 
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By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

John W. Moore, Jr. 
John W. Moore, Jr. 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th day of 
November, 1999 to the following:


Attorney Robert J. Murray, Jr., Staff Attorney

Council 15, AFSCME, AFL-CIO

290 Pratt Street

Meriden, Connecticut 06450


Attorney Henry Szadkowski

Assistant Corporation Counsel

City of West Haven

City Hall, 355 Main Street

West Haven, Connecticut 06516


Ralph DeLucca, Director of Personnel

City of West Haven

City Hall, 355 Main Street

West Haven Connecticut 06516


RRR 

RRR 

____________________________ 
Jaye Bailey Zanta, General Counsel 
Connecticut State Board of Labor Relations 
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