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DECISION AND ORDER AND PARTIAL DISMISSAL OF COMPLAINT 

On October 29, 1996, the Waterbury Police Union, Local 1237, Council 15, AFSCME, 
AFL-CIO (the Union) filed a complaint, amended on October 5, 1998, with the Connecticut 
State Board of Labor Relations (the Labor Board) alleging that the City of Waterbury (the City) 
had violated the Municipal Employee Relations Act (the Act) by failing to comply with a 
grievance settlement agreement and by retaliating against a certain employee of the City. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on November 20, 1998 at which both parties appeared and were represented 
by counsel. They were given full opportunity to produce evidence, to examine and cross-
examine witnesses and to make argument. Both parties filed post-hearing briefs on 
March 4, 1999. 

Based upon the entire record in this case, we make the following findings of fact and 
conclusions of law, and we issue the following partial dismissal and order. 



FINDINGS OF FACT


1. The City is an employer within the meaning of the Act. 

2. The Union is an employee organization with the meaning of the Act and at all times 
material was the exclusive collective bargaining representative of a bargaining unit comprising 
all uniformed and investigatory employees of the Police Department, excluding the Deputy 
Superintendent and the Superintendent. 

3. The City and the Union are parties to a collective bargaining agreement (Ex. 2) effective 
from July 1, 1995 through June 30, 2000. 

4. The City's Charter establishes a Civil Service System governed by Rules and Regulations 
applicable to the classified service. (See Ex. 1). 

5. On April 18, 1996, Mayor Philip Giordano suspended Police Superintendent Edward 
Flaherty and initiated termination proceedings. Deputy Superintendent David Shugdinis was 
appointed acting Superintendent. (See Ex. 8). Neither the Superintendent nor the Deputy 
Superintendent positions are included in the bargaining unit. The highest ranking position in the 
bargaining unit is Chief Inspector. (See Ex. 2, p.4). 

6. On September 3, 1996, Mayor Giordano appointed Chief Inspector John Griffin, a 
member of the bargaining unit, to be acting Deputy Superintendent. 

7. On September 3, 1996, a valid Civil Service promotional list was in effect for the 
position of Deputy Superintendent. The next available person on this list was Captain William 
Wendling. Chief Inspector Griffin was not on this list because he had not taken the examination. 
(See Ex. 4). 

8. The Civil Service Rules and Regulations (Ex. 1) provide as follows regarding temporary, 
emergency and provisional appointments: 

Section 7 Temporary Appointments 

Temporary appointments for short term employment in positions that will not 
continue longer that six months in any twelve month period shall be made from 
eligible lists, if such list exists. 

Section 8 Emergency Appointments 

When an emergency involving the serious impairment of the public business 
makes it impossible to fill a position in the competitive division by the normal 
procedure, the Mayor or other authorized person may appoint any qualified 
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person to such position in order to prevent stop-page [sic] of public business or 
loss, or serious inconvenience to the public. Any such person shall be employed 
only during such emergency and for a period not exceeding 30 days. 

Section 9 Provisional Appointments 

(a) An appointing authority, subject to the approval of the Director of Personnel, 
may make a provisional appointment of an applicant who meets the minimum 
qualifications to a position in a class for which no appropriate eligible list exists. 

9. On or about September 20, 1996, the Union filed grievance #96-21 on Capt. Wendling=s 
behalf claiming that Chief Inspector Griffin's appointment to the acting Deputy Superintendent 
position was in violation of the Civil Service Rules and Regulations. (Ex. 3). 

10. The collective bargaining agreement (Ex. 2) provides, in pertinent part: 

ARTICLE XVI 

Section 1. The grievance procedure prescribed by this Article is established to 
seek an equitable resolution of problems that arise as a result of disputes 
concerning the interpretation, misapplication or violation of a specific provision 
of this Agreement. A grievance shall be defined as a dispute between the City 
and the Union or between an employee and the City involving an alleged 
violation, misapplication or misinterpretation of a specific provision of this 
Agreement, a violation of Civil Service Rules, a violation of Federal or State 
Health and Safety standards or any disciplinary action imposed upon an 
employee. Such grievance shall be processed in accordance with the grievance 
procedure steps outlined in Section 2 hereof. An employee complaint, or a 
complaint by the Union, concerning the demotion, suspension, fine, dismissal or 
other disciplinary action imposed upon an employee shall be processed in 
accordance with the provisions of Section 7 hereof. 

Section 1 (a). No grievance settlement made as a result of an individually 
processed grievance shall contravene the provisions of this Agreement. 

Section 2. The processing of a grievance, as defined in Section 1 hereof, shall be 
in accordance with the following steps: 

Step One. An employee having a grievance shall reduce it to writing by the 
aggrieved or his representative and within fifteen (15) working days of the 
occurrence giving rise to the grievance, the written grievance shall be submitted 
to the Superintendent of Police. The Superintendent shall hold whatever meetings 
and make whatever investigations he feels necessary to give a written answer 
within twenty (20) working days of his receipt of the grievance. If this answer 
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does not resolve the problem it may be processed to Step 2. 

Step Two. All written complaints and answers received through Step One shall 
be submitted to the Mayor or his designee within fifteen (15) working days of 
receipt of the written answer in Step One. The Mayor, or his designee, shall 
schedule whatever meetings and make whatever investigation is necessary to 
determine the basis on which a written decision shall be made. The said written 
decision by the Mayor, or his designee, shall be given within twenty (20) working 
days of the receipt of the grievance in Step Two. If this decision does not resolve 
the problem, then the question may be processed to Step Three. The Union will 
be allowed one representative on a non-chargeable basis for this step. 

Step Three. All written complaints and answers received through Step 2 shall be 
submitted to the Personnel Director within fifteen (15) working days of receipt of 
the written answer in Step 2. The Personnel Director, or his designate, shall 
schedule whatever meetings, and/or make whatever investigations necessary to 
determine the basis on which a written decision shall be made. The said written 
decision by the Personnel Director, or his designate, shall be given within (20) 
working days of the receipt, by the Personnel Director's Office, of the grievance 
in this Step 3. If this decision does not resolve the problem, then the question 
may be processed to Step 4. 

Step Four. Either the City or the Union may request the State Board of Mediation 
and Arbitration to provide its services culminating in a hearing and an arbitration 
award. The request to the State Board of Mediation and Arbitration prescribed by 
this Step Four, by either the City or the Union, shall be from the decision of the 
Personnel Director in Step Three hereof. Said request must be made within 
fifteen (15) working days of the transmittal of the written decision of the 
Personnel Director prescribed by Step Three hereof. Expenses incidental to 
arbitration (exclusive of attorney's fees, witness fees or salary loss to witnesses) 
shall be borne equally by both parties. The City may have any grievance at the 
State Board of Mediation and Arbitration removed to the American Arbitration 
Association provided it is willing to pay the filing and arbitrator's fees. 

As used in this Article XVI, the phrase "work days" shall be defined to mean 
Monday through Friday, exclusive of Saturdays, Sundays and holidays. 

ARTICLE III 
* * * 

Section 2(b). In the event the city chooses to appoint persons to positions on an 
acting basis, due to a non-existence of a civil service promotional list, one person 
shall be appointed to the position for a period no longer than six months. Such 
persons shall be appointed by the Superintendent of Police in his sole discretion 
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pursuant to his power of assignment. Provided however that said appointments 
can only be made from among those persons who would be eligible to take the 
promotional exam for that position. Further provided that the City may allow a 
person to continue in such a position for more than six months only if all eligible 
persons have already held the position for six months or have refused assignment 
to the position after it has been offered. 

ARTICLE XVIII 

Section 1(a). If both the Superintendent of Police and the Deputy Superintendent 
are absent for ten or more consecutive work days, the Superintendent will assign, 
on a rotating basis, one of the Chief Inspectors to assume the Superintendent's 
[position] during the Superintendent's absence. The so-assigned Chief Inspector 
shall receive as additional compensation in excess of his then weekly pay, the 
difference between the Superintendent's then weekly pay and the Chief Inspector's 
then weekly pay. 

11. On October 7, 1996, acting Superintendent Shugdinis sustained grievance #96-21. (See 
Ex. 3 at p. 2). The grievance was not processed further even though the City had the right to 
pursue it to arbitration. (See Step 4 of Art. XVI of Ex. 2 quoted above). 

12. On October 8, 1996, Mayor Giordano transferred acting Superintendent Shugdinis back 
to his permanent position of Deputy Superintendent and appointed Chief Inspector Griffin (then 
the acting Deputy Superintendent) to be acting Superintendent. 

13. Capt. Wendling filed a complaint with the Civil Service Commission protesting the fact 
that Chief Inspector Griffin, rather than he, had been appointed acting Deputy Superintendent. 
(See Ex. 19). 

14. The Civil Service Commission dismissed Capt. Wendlings' complaint. 

15. Chief Inspector Griffin served as acting Superintendent until Superintendent Flaherty was 
reinstated as Superintendent in March, 1998. 

16. Deputy Superintendent Shugdinis retired on or about July 11, 1997. The Deputy 
Superintendent position has been vacant since that date. 

17. The Deputy Superintendent position had several advantages over the Captain position 
Capt. Wendling held, such as increased pay, a "take home" vehicle, regular hours (as opposed 
to rotating shifts) and the opportunity to gain experience in the position. 

CONCLUSIONS OF LAW 

1. An employer's failure to comply with a grievance settlement agreement violates 
' 7-470(a)(6) of the Act. 
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2. An employer is not required by ' 7-470(a)(6) to comply with a grievance settlement that 
is illegal or invalid. 

3. In determining whether an employer has violated ' 7-470(a)(6), we compare the 
obligations created by the award or settlement agreement to determine whether the employer's 
actions or inaction is in compliance with the settlement agreement. 

4. In determining whether a violation of ' 7-470(a)(6) has occurred, the merits of the 
underlying grievance are not relevant. 

5. The grievance and settlement agreement in this case were not unlawful or invalid as 
being in conflict with ' 7-474(g). 

6. The City violated ' 7-470(a)(6) by failing to comply with a valid grievance settlement 
agreement. 

7. There was insufficient proof that the City retaliated against acting Superintendent 
Shugdinis. Additionally, retaliation against a non-bargaining unit employee does not violate the 
Act. 

DISCUSSION 

The facts of this case involve the relationship between the permissible scope of the 
definition of a grievance in a collective bargaining agreement and the limitations imposed on 
collective bargaining on certain aspects of civil service matters by ' 7-474(g) of the Act. The 
specific questions are whether the City violated ' 7-470(a)(6) of the Act by failing to comply 
with a grievance settlement agreement, and whether it unlawfully retaliated against a non-
bargaining unit employee. 

In the grievance procedure of the collective bargaining agreement (Ex. 2, Art. XVI, ' 1), 
the parties have defined "grievance" to encompass disputes regarding violations of civil service 
rules. We agree with the Union that this provision is essentially a selection of the grievance and 
arbitration forum to resolve disputes which otherwise would have to be litigated before the Civil 
Service Commission or the courts. We have long and often expressed our preference for 
resolution of labor-management disputes by means of the grievance and arbitration process. 

Section 7-470(a)(6) of the Act prohibits a municipal employer from failing to comply 
with a grievance settlement. For the purposes of ' 7-470(a)(6), the term "grievance settlement" 
means "any resolution of a grievance at any step in the process". City of Waterbury, Decision 
No. 3593 at p. 4 (1998). The purpose of ' 7-470(a)(6) is to permit enforcement of the finality of 
grievance settlements as an essential element of "a system whose utility depends on the speed 
and utility of its informal procedures." Id. 
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The first step in deciding whether a violation of ' 7-470(a)(6) has occurred is to 
determine whether the subject matter of the grievance is unlawful or precluded by the terms of 
the collective bargaining agreement since a failure to comply with an unlawful or invalid 
settlement agreement does not violate the Act. See City of New Haven, Decision No. 3258 
(1994); Bridgeport Civil Service Commission and City of Bridgeport, Decision No. 1778 
(1974); and City of Middletown, Decision No. 3661 (1999). 

If we conclude that the settlement agreement is valid, we then compare the obligation 
created by it with the action or inaction of the employer. This is an objective standard, and the 
merits of the underlying grievance are not relevant to the analysis. See City of Waterbury, 
Decision No. 2195 (1983). 

The Union grieved the appointment of Chief Inspector Griffin, rather than Capt. 
Wendling, to the acting Deputy Superintendent position on the grounds that Capt. Wendling was 
the next available person on the promotional list for Deputy Superintendent. 

Section 7-474(g) of the Act removes from the scope of permissible collective bargaining 
several aspects of the Civil Service promotional process: (1) the conduct and grading of merit 
examinations; (2) the rating of candidates; (3) establishment of lists from such examination; (4) 
initial appointments from such lists; and (5) any provision of a municipal charter concerning 
political activity of municipal employees. Since the grievance procedure is part of the collective 
bargaining process, we would find a settlement of a grievance on any one of these subjects to be 
unlawful and invalid. Thus, the question is whether the grievance protesting the appointment of 
Chief Inspector Griffin to the acting Deputy Superintendent position relates to one of the matters 
removed from the scope of collective bargaining by ' 7-474(g). 

The only one of these subjects possibly involved is the "initial appointments from such 
lists". The Union has invited our attention to Gemmell v. New Haven, 32 Conn. App. 280 
(1993) regarding the meaning of this phrase. After analyzing the legislative history of the 1982 
amendments to ' 7-474(g), the court concluded, "The word >initial= was inserted before the word 
>appointment= to remove any doubt that the amendment applied only to promotions and not to 
persons employed by the municipality for the first time." 32 Conn. App. 280, fn. 8. 

We are unable to find any authority for the proposition that ' 7-474(g) has any 
applicability to acting appointments. Although the Civil Service Rules and Regulations govern 
temporary, emergency and provisional appointments, there is no indication in the case law 
discussing the history of ' 7-474(g) that it was written to prohibit bargaining about appointments 
to Aacting@ positions. 

We therefore conclude that the grievance and the settlement agreement in this case were 
valid in that they did not unlawfully infringe upon any of the matters excluded from the scope of 
collective bargaining by ' 7-474(g). The next step is to determine whether there was a failure to 
comply with the grievance settlement agreement. 

As acting Superintendent, Mr. Shugdinis was the person designated in Step 1 of the 
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grievance procedure to hear it and to render a decision on it. After hearing it, he sustained it. 
Although the City had the right under the grievance procedure to pursue it though arbitration, it 
did not do so. Therefore, there was a final decision in the Union's favor at Step 1. As 
previously stated, we do not consider the merits of the grievance in determining whether or not a 
violation of ' 7-470(a)(6) has occurred. By sustaining the grievance and not pursuing it further, 
the City, in effect, conceded that it had violated the Civil Service Rules and Regulations in filling 
the acting Deputy Superintendent position, and it agreed to make Capt. Wendling whole. By 
failing to comply with this agreement, the City violated ' 7-470(a)(6) of the Act. 

Retaliation 

The Union claims that acting Superintendent Shugdinis was removed from this position 
and returned to his regular position of Deputy Superintendent in retaliation for having sustained 
Capt. Wendling's grievance. The only evidence submitted to establish this was the fact that the 
removal occurred the day after acting Superintendent Shugdinis sustained the grievance. In 
effect, the Union is relying on the evidentiary fallacy "post hoc; ergo propter hoc.@  We decline 
to accept this as proof of a violation of the Act. 

Even if we were to conclude that the transfer was motivated by retaliation, we do not 
believe that the prohibition against retaliation is applicable to a transfer from one non-bargaining 
unit position to another because of dissatisfaction with job performance in a non-bargaining unit 
position. 

We conclude that the City violated ' 7-470(a)(6) of the Act by failing to comply with the 
grievance settlement agreement, but that it did not violate the Act by returning acting 
Superintendent Shugdinis to his permanent position of Deputy Superintendent. Our make whole 
remedy will address the period of time during which Chief Inspector Griffin acted as Deputy 
Superintendent; namely September 3, 1996 through October 7, 1996. 
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby 

ORDERED: 

I. That the allegations of the complaint regarding the removal of Deputy Superintendent 
Shugdinis from the acting Superintendent position be dismissed; 

II. That the City of Waterbury cease and desist from failing to comply with the grievance 
settlement agreement regarding grievance #96-21. 

III. That the City of Waterbury take the following affirmative actions which the Labor Board 
finds will effectuate the policies of the Act. 

a) Make Capt. William Wendling whole for any losses he sustained from 
September 3, 1996 through October 7, 1996 by the City's failure to comply with the grievance 
settlement agreement regarding grievance #96-21. 

b) Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the bargaining unit 
customarily assemble, a copy of this Decision and Order in its entirety. 

c) Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the 
receipt of this Decision and Order of the steps taken by the City of Waterbury to comply 
herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter

John H. Sauter

Chairman


David C. Anderson

David C. Anderson

Alternate Board Member


Patricia V. Low

Patricia V. Low

Alternate Board Member


CERTIFICATION 
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day of 
June, 1999 to the following: 

Attorney Harry B. Elliott, Jr. 
RRRCouncil 15, AFSCME 

290 Pratt Street

Meriden, Connecticut 06450


Attorney Kevin Daly, Jr.

Police Department

255 East Main Street

Waterbury, Connecticut 06702


Thomas R. Carozza, President

Waterbury Police Union, Local 1237

P.O. Box 2096

Waterbury, Connecticut 06702


Philip A. Giordano, Mayor

City of Waterbury

City Hall Annex, 236 Grand Street

Waterbury, Connecticut 06702


RRR


___________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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