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DECISION AND ORDER 

On January 17, 1997, Local 818, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint, as amended on April 9 and August 7, 1997, with the Connecticut State Board of 
Labor Relations (the Labor Board), alleging that the East Haven Board of Education (the School 
Board or Employer) had violated and continued to violate ' 7-470(a)(4) of the Municipal 
Employee Relations Act (MERA or the Act) by unilaterally subcontracting bargaining unit work. 

After the requisite preliminary steps had been taken, the parties came before the Labor 
Board for a hearing on June 11, 1998. Both parties were represented, and were allowed to 
present evidence, examine and cross examine witnesses, and make argument. The parties 
submitted post hearing briefs, the last of which was received by the Labor Board on 
October 1, 1998. 

On the basis of the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 



FINDINGS OF FACT


1. The School Board is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act, and at all relevant 
times has represented a bargaining unit comprised of three middle management employees 
employed by the School Board. 

3. The Union and the School Board are parties to a collective bargaining agreement in effect 
from July 1, 1995 through June 30, 1999, which contains the following relevant provisions: 

ARTICLE 2 C RECOGNITION 

Section 1 

The Board hereby recognizes the Union as the exclusive representative for the 
purpose of collective bargaining for the Cafeteria Program Manager, the Director 
of Buildings and Grounds and the Assistant Finance Director. 

ARTICLE 3 C BOARD RIGHTS 

Nothing in this Agreement shall limit or contravene the authority of the Board as 
provided in the General Statutes of Connecticut. The Board shall not, however 
exercise any of its authority so as to contravene a specific provision of this 
Agreement. (Ex. 2). 

4. Prior to approximately September of 1997, there were ten public schools under the 
jurisdiction of the School Board, including the East Haven High School. 

5. At all relevant times, Joseph Travaglino (Travaglino) was the Director of Buildings and 
Grounds and was the President of Local 818. 

6. As the Director of Building and Grounds, Travaglino is responsible for supervising the 
custodial and maintenance staff and related functions in each of the schools in the East Haven 
school system. (Ex. 3). Prior to September of 1997, Travaglino supervised approximately 17 
custodial and maintenance employees of the School Board. On occasion, Travaglino advises 
school principals on hiring contractors to perform additional necessary maintenance or repair 
services. Travaglino is also responsible for ensuring that the heating, ventilation and air 
conditioning systems (HVAC) are kept in working order by hiring outside vendors to service and 
repair the systems as necessary. Travaglino also has the authority to execute contracts for goods 
or services, such as to purchase cleaning supplies, for amounts under $200,000. 

7. The custodial and maintenance staff employed by the School Board are represented by 
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Local 1344, Council 4, AFSCME, AFL-CIO. The collective bargaining agreement in effect for 
those employees permits unilateral subcontracting of bargaining unit work, provided that no 
bargaining unit member loses a job as a result of any subcontracting. (Ex. 5, Article XVI). The 
School Board typically utilizes bargaining unit employees during the day for custodial and 
maintenance functions, but also employs subcontracted custodial and maintenance personnel at 
night in some schools to wax floors and perform other necessary functions. It is the 
responsibility of the particular school principal to contact the subcontractor directly if there are 
any problems with the subcontractor=s employees or their work performance. 

8. The responsibility for obtaining and supervising security services on an as-needed basis 
at the schools in the district has traditionally belonged to the Athletic Director or Principal at 
each school. No school in the district utilized full-time security services prior to September of 
1997. 

9. In approximately 1995, the School Board began construction on a new, fifty million 
dollar high school. 

10. In approximately September of 1996, Travaglino became aware through conversations 
with the School Board=s Business Manager that the School Board planned to ask for contract 
bids for all maintenance and custodial services for the new high school. Thereafter, Travaglino 
submitted proposals to the School Superintendent (Ex. 7) and the School Board=s Buildings and 
Grounds Subcommittee (Ex. 6) regarding the provision of custodial and maintenance services by 
members of Local 1344 and Local 818 at the new high school. (Ex. 6). It is unclear from the 
record to what extent these proposals were discussed with Travaglino, or whether they were 
formally rejected by the School Board. 

11. Because the new high school had a state-of-the art computerized HVAC system, the 
vendor who installed the system recommended that the School Board utilize certified technicians 
to maintain the system. Only one other school in the district has a similar type of system, and 
the necessary service for the system was always subcontracted and supervised by Travaglino. In 
addition to wanting sophisticated on-site maintenance and repair for the HVAC system, the 
School Board also was interested in providing full time security services at the new high school 
due to its remote location and size, and the planned frequent use of the new high school for 
special events. 

12. On or about December 20, 1996, the School Board issued a Notice to Bidders for the 
provision of property management, custodial and security services at the new high school. 
(Ex. 4). 

13. On or about January 17, 1997, the Union filed the instant complaint. (Ex. 1). 

14. In approximately April of 1997, the School Board finished construction on the new high 
school. 
15. The new high school opened to students in September of 1997. Although the old high 
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school remains open for unspecified educational purposes, all of the high school students were 
transferred to the new building. 

16. The contract for services as described in Exhibit 4 was ultimately awarded to a company 
called OR&L. Pursuant to the contract, four employees of OR&L are assigned to the new high 
school on a full-time basis. One employee is responsible for the overall supervision of security, 
maintenance and cleaning of the building, tasks which are performed by subcontractors, and he 
also coordinates special events. Two employees are employed by OR&L to monitor and service 
the HVAC system and computer. The fourth OR&L employee is an electrician. 

17. No employee of Local 1344 lost their job as a result of the contract with OR&L. They 
continue to provide custodial and maintenance services at the other ten schools in the district, 
and Travaglino continues to supervise them in the same capacity as prior to September, 1997. 

18. Travaglino has never been assigned any supervisory or other responsibilities at the new 
high school. He continues to supervise approximately 17 custodial and maintenance employees 
of the School Board at the other district schools. 

19. During hearings on the School Board=s budget for the 1998-99 fiscal year, a $41,000 
budget reduction for middle management was proposed and discussed. It is unclear from the 
record whether the reduction was ultimately adopted by the School Board. 

20. In 1998, the Union and the School Board discussed the pending retirement of the 
Cafeteria Program Manager, who was then earning a salary of approximately $41,000 per year. 

CONCLUSIONS OF LAW 

1. It is a practice prohibited by the Act for an employer to unilaterally subcontract 
bargaining unit work to non-bargaining unit personnel. 

2. The day to day supervision and oversight of custodial and maintenance employees and 
related subcontractors and functions at the East Haven schools is bargaining unit work. 

3. The School Board committed a prohibited practice when it unilaterally subcontracted the 
day to day supervision and oversight of custodial and maintenance employees and related 
subcontractors and functions at the new high school. 

4. The day to day supervision of security personnel and the coordination of special events is 
not bargaining unit work, and the School Board did not violate the Act by subcontracting this 
work. 
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DISCUSSION 

This case involves a claim of unilateral subcontracting of bargaining unit work. The 
Union claims that the overall supervision of the custodial and maintenance needs of the schools 
has always belonged to the bargaining unit and was unlawfully subcontracted by the School 
Board to OR&L. In this regard, the Union makes no claim that the supervision of security 
personnel and the coordination of special events at the high school was ever performed by the 
bargaining unit at any other school and therefore that aspect of the work being performed by 
OR&L personnel is not at issue in this case. 

We apply the three-pronged test set forth in our decision City of New Britain, Decision 
No. 3290 (1995). The Union must show all of the following to prove a prima facie case of 
illegal subcontracting: 

1. The work in question is bargaining unit work. 

2. The subcontracting varies significantly in kind or degree from what had been 
customary under past established practice. 

3. The subcontracting has a demonstrable adverse impact on the bargaining unit. 

We conclude that the Union has met its prima facie case. We agree with the Union that 
the daily supervision and oversight of custodial and maintenance personnel and related functions 
in the East Haven school system is work that has belonged exclusively to the Director of 
Buildings and Grounds, a bargaining unit position. The Director is primarily responsible for 
ensuring that the school buildings are clean and free of maintenance problems. This 
responsibility entails supervisory responsibility for the custodial and maintenance personnel who 
are actually performing the cleaning and maintenance work, as well as responsibility for 
coordinating contracts for goods and services with third parties, such as contracts for cleaning 
supplies and service and maintainence for the HVAC systems. The Director has always 
performed these tasks for the School Board and continues to do so in each of the district schools 
with the sole exception of the new high school. Thus, we find the daily supervision of custodial 
and maintenance functions and employees in the new high school is work that is or logically 
could be performed by the bargaining unit. 

The School Board argues that the work in question is not bargaining unit work because 
all of the custodial and maintenance employees at the new high school are subcontracted, and 
Travaglino has never been responsible for supervising the employees of subcontractors. We find 
this to be a distinction without a difference. Prior to the opening of the new high school, the 
School Board only utilized its own employees to perform custodial and maintenance tasks during 
the day, therefore those are the employees whom Travaglino supervised. Regardless of whose 
employees actually perform the work, the Director is responsible for supervising the daily 
functions of cleaning and maintaining school buildings and that is the bargaining unit work in 
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question. In addition, there is evidence in the record that Travaglino has supervised the 
performance of certain functions by subcontractors, such as HVAC repair. 

We also conclude that the subcontracting here varies significantly in kind or degree from 
past established practice. Indeed, the only evidence on this record of past subcontracting 
involved the work of the custodial bargaining unit, Local 1344, whose collective bargaining 
agreement has a subcontracting clause. The lawful subcontracting of Local 1344=s bargaining 
unit work pursuant to a duly negotiated contract provision is not relevant to the question of 
whether the School Board unilaterally subcontracted Local 818=s work. There is no evidence 
that the daily supervision of the custodial and maintenance functions in the School Board=s 
buildings was ever subcontracted to a third party. To the contrary, the record makes clear that 
the Director was always responsible for overseeing the performance of daily custodial and 
maintenance functions as well as dealing with certain contractors for related goods and services. 
An employee of OR&L is now performing this work at the new high school. Accordingly, we 
find that the second prong of our test has been established by the Union. 

Finally, we find that there is a demonstrable adverse impact on the bargaining unit, even 
though the Director has suffered no reduction in the number of schools or employees he 
supervises. We made clear in the City of New Britain case that substantial impact can be found 
where there is a reasonable fear of future encroachment or impairment of reasonably anticipated 
work opportunities. We conclude that in the present case both of these fears are evident and 
reasonable. The School Board=s actions have limited the Director=s job opportunities by 
unilaterally precluding him from any responsibilities at the new high school. In addition, if the 
School Board were allowed to justify subcontracting the Director=s work because of its ability to 
subcontract Local 1344=s work, the Union would have little protection from further such erosion 
of bargaining unit work. The Union=s fears in this regard are particularly reasonable in light of 
the small size of the bargaining unit. 

Because we find that the Union has established its prima facie case, we now turn to the 
Employer for any defenses. The School Board first argues that its action was permissible under 
Article 3 of the collective bargaining agreement. We have long held that a Management Rights 
clause does not waive a Union=s right to bargain over a mandatory subject unless the clause 
specifically references the topic at issue and is clear and unmistakable. See State of Connecticut, 
Decision No. 2859 (1990) and cases cited therein. The clause in this case is too general to find 
that the Union waived its right to bargain over unilateral subcontracting of bargaining unit work. 
While the School Board has statutory responsibility for Athe care, maintenance and operation of 
buildings, lands, apparatus and other property used for school purposes,@ Conn. Gen. Stat.' 10-
220(a), it also has the duty to bargain with the Union regarding mandatory subjects of 
bargaining. Article 3 does not relieve the School Board from that duty here. 

The School Board also asserts that the Union failed to request bargaining over either the 
decision or the impacts of the subcontracting. We disagree. Travaglino, the President of the 
Union, submitted two proposals regarding the provision of custodial and maintenance services at 
the new high school. It appears that the School Board never formally responded to either 
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proposal. Once the Notice to Bidders (Ex. 4) was issued, it was not unreasonable for the Union 
to assume that the subcontracting at the new high school was a fait accompli. The Union 
responded by filing the instant charge. The School Board was therefore on notice before the 
contract was awarded to OR&L that the Union wished to discuss the issue. Under the 
circumstances presented in this case, we do not believe that the Union waived its right to bargain 
over any subcontracting of bargaining unit work by failing to make a formal request to 
negotiate. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the East 
Haven Board of Education shall 

I. Cease and desist from subcontracting the day to day supervision and oversight of 
custodial and maintenance employees, and related subcontractors and functions at the new East 
Haven high school until such action is allowed through collective bargaining. 

II. Take the following affirmative action which the Board finds will effectuate the purposes 
of the Act: 

A. Reinstate the day to day supervision and oversight of custodial and maintenance 
employees, and related subcontractors and functions at the new East Haven high school to the 
Director of Buildings and Grounds; 

B. Engage in collective bargaining as specified in the Act before subcontracting this 
bargaining unit work in the future; 

C. Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the East Haven Board 
of Education customarily assemble, a copy of this Decision and Order in its entirety; 

D. Notify the Connecticut State Board of Labor Relations at its office at 38 Wolcott 
Hill Road, Wethersfield, Connecticut, within thirty (30) days of the receipt of this Decision and 
Order of the steps taken by the East Haven Board of Education to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter

John H. Sauter

Chairman


Wendella A. Battey

Wendella A. Battey

Board Member


Paul Abercrombie

Paul Abercrombe

Alternate Board Member


CERTIFICATION 
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I hereby certify that a copy of the foregoing was mailed postage prepaid this 9th day of 
June, 1999 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney David A. Ryan, Jr.

Summa & Ryan

19-21 Holmes Avenue

Waterbury, Connecticut 06702


Robert Upson, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Dr. Denise Hexom

Superintendent of Schools

East Haven Board of Education

67 Hudson Street

East Haven, Connecticut 06512


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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