
STATE OF CONNECTICUT 
LABOR DEPARTMENT 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

IN THE MATTER OF

NORWALK THIRD TAXING DISTRICT


-and-


LOCAL 1303-364, COUNCIL 4,

AFSCME, AFL-CIO


Case No. MPP-19,892


A P P E A R A N C E S:


Attorney George N. Nichols

For the District


Attorney J. William Gagne, Jr.

For the Union


DECISION NO. 3695 

MAY 18, 1999 

DECISION AND DISMISSAL OF COMPLAINT 

On April 3, 1998, Local 1303-364, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the Norwalk Third Taxing District (the District) had violated the Municipal Employee Relations 
Act (the Act) by unilaterally discontinuing a bargaining unit employee's unrestricted use of a 
District vehicle. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for hearing on November 4, 1998 at which both parties appeared and were represented by 
counsel. They were given full opportunity to produce evidence, to examine and cross-examine 
witnesses and to make argument. Both parties filed post-hearing briefs, the last of which was 
received on February 5, 1999. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaint. 



FINDINGS OF FACT


1. The District is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive collective bargaining representative of a bargaining unit of the 
District=s full time employees other than clericals, accountants and the General Manager. 

3. The District and the Union are parties to a collective bargaining agreement (Ex. 2) 
effective from June 1, 1992 through May 31, 2002 which provides in Article XII, ' 1: 

It is the policy of the Employer to restrict the use of all employer 
owned and leased vehicles by bargaining unit employees to 
business use only. No personal use of employer owned and leased 
vehicles is permitted, unless an express exception is made by the 
employer. The only current exception is that the line 
superintendent shall be allowed use of the vehicle assigned to him 
for travel in the Norwalk area, after regular business hours, for 
non-employer business. 

4. The position of Office Manager was added to the bargaining unit in 1995. 

5. Up until her retirement in 1995, Ms. Covance, the Office Manager, had unrestricted use 
of a District owned or leased vehicle. 

6. James Cunningham was hired as Office Manager in 1995, shortly after the position was 
added to the bargaining unit. 

7. From the date of his employment in 1995 to December, 1997, Mr. Cunningham had 
unrestricted use of a vehicle leased by the District. All vehicle expenses were paid by the 
District. 

8. Mr. Cunningham=s duties required very little use of the vehicle, which was used by him 
almost exclusively for personal activities. 

9. On December 11, 1997, Victor Tenore, the District=s General Manager, sent a 
memorandum (Ex. 3) informing Mr. Cunningham that his non-business use of the vehicle was 
being terminated. The District did not notify the Union of this decision. 

10. The Union did not demand bargaining on this subject. Instead, it filed a grievance on 
December 18, 1997 (Ex. 4) to protest the termination of Mr. Cunningham=s unrestricted use of 
the vehicle. 
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11. On December 23, 1997, the District denied the grievance at Step 1 (See Ex. 5), and the 
Union immediately advanced the grievance to Step 2 for review by the District's Board of 
Commissioners. 

12. On December 24, 1997, the Union filed a prohibited practice complaint 
(MPP-19,641) with the Labor Board regarding the unilateral discontinuation of Mr. 
Cunningham's unrestricted use of the vehicle. (Ex. 9). 

13. The District's Board of Commissioners did not review the grievance at Step 2 within ten 
days as required by Article XIV, Section 2 of the contract. (Ex. 2). 

14. On January 23, 1998, the Union filed a demand for arbitration with the Connecticut State 
Board of Mediation and Arbitration and requested mediation. (Ex. 7). The arbitration case is 
pending. 

15. On February 6, 1998, the District and the Union entered an agreement by which the 
Union agreed to withdraw without prejudice several prohibited practice complaints, including 
MPP-19,641, in order to submit the disputes to the District's Board of Commissioners at Step 2 
of the grievance procedure. (Ex. 10). 

16. The District=s Board of Commissioners denied the grievance regarding Mr. 
Cunninghams' vehicle at Step 2 and notified the Union of this action by letter dated March 27, 
1998. (Ex. 15). 

17.	 The Union filed the instant complaint on April 3, 1998. (Ex. 1). 

CONCLUSIONS OF LAW 

1. An employer=s unilateral change in a condition of employment that is a mandatory 
subject of bargaining is a refusal to bargain in good faith in violation of '7-470(a)(4) of the Act, 
unless the employer establishes an adequate defense. 

2. A condition of employment that is a mandatory subject of bargaining may be established 
by past practice or it may arise under the terms of a collective bargaining agreement. 

3. The personal use of an employer owned or leased vehicle is a condition of employment 
that is a mandatory subject of bargaining. 

4. A union=s prima facie case in support of a claim of unilateral change in a past practice is 
to show the existence of a fixed past practice and a clear departure from that practice without 
bargaining. The Union established its prima facie case. 

5. The existence of a governing collective bargaining agreement provision may be a defense 
to a claim of unilateral change in a past practice. 
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6. Section 1 of Article XII of the collective bargaining agreement provides an adequate 
defense to the claim of unilateral change in past practice. 

DISCUSSION 

This case presents a claim of unilateral change in a condition of employment that is a 
mandatory subject of bargaining. At the outset, we must deal with the various procedural 
defenses raised by the District. 

First, we reject the District=s argument that we are required to defer to arbitration under 
the principles set forth in City of New London, Decision No. 2411 (1985). We stated in that 
case that we will not hear an issue of contract interpretation if the union has submitted a 
grievance involving that issue of contract interpretation, but has failed to bring the grievance to 
binding arbitration after denial of the grievance on the merits. As the arbitration of the instant 
dispute is pending, an essential element of the City of New London doctrine is not present in this 
case. 

The District next argues that we should defer to arbitration under our decision in City of 
Groton (Police), Decision No. 1134 (1973) in which we concluded that: 

...Where unilateral employer action is alleged to consist solely in a 
breach of contract, without a bona fide claim that the employer has 
acted in bad faith or has repudiated the contract, then the 
arbitration process is to be preferred over adjudication by the 
Board. Problems of contract interpretation are primarily for 
arbitration; questions of unfair or prohibited practice for this 
Board. 

The claim in this case is not solely of breach of a provision of the contract. Rather, it is 
that the District unilaterally changed an established past practice. The contract provision 
(Art. XII, ' 1) is relevant only as a defense to the claim of unilateral action. A claim of 
unilateral change in a past practice is properly within our jurisdiction. Norwalk Third Taxing 
District, Decision No. 3676 (1999). 

The District=s next procedural defense is that the Union is precluded from pursuing this 
complaint by the terms of the terms of the agreement (Ex. 10) permitting it to proceed to Step 2 
of the grievance procedure on the condition that it withdraw the prohibited practice complaint on 
the same subject (MPP-19,641). We disagree. The Union withdrew that complaint without 
prejudice which means that it reserved the right to refile it. 

The District then claims that this case should be dismissed because the Union failed to 
demand bargaining regarding the unilateral change. This is the same claim raised by the District 
in Norwalk Third Taxing District, Decision No. 3676 (1999), and we reject it for the reason set 
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forth in that case. A Union is not required to demand bargaining as a condition precedent to 
pursuing a refusal to bargain prohibited practice complaint when the employer has presented it, 
as here, with a fait accompli. See Town of Farmington, Decision No. 3237 (1994). 

A union=s prima facie case in support of a claim of unilateral change in a past practice is 
to show the clear existence of a past practice and a unilateral change in that practice made by the 
employer. Town of Hamden, Decision No. 2394 (1989); State of Connecticut (Department of 
Correction), Decision No. 2729 (1989). Once the union has made out its prima facie case, the 
burden shifts to the employer to establish an adequate defense. We recognize a controlling 
provision of a collective bargaining agreement as such a defense. City of Stamford, Decision No. 
2442 (1992). 

In determining whether the Union established the existence of a past practice regarding 
personal use of a District owned or leased vehicle, we must disregard the practice of allowing 
personal use of a car by Ms. Covance, the previous Office Manager. For the period of Ms. 
Covance's employment, the Office Manager position was excluded from the bargaining unit. We 
do not believe that a past practice regarding a non-bargaining unit employee is germane to 
establishing the existence of a past practice within the bargaining unit. This is true even though, 
as a practical matter, Mr. Cunningham may well have been permitted personal use of a District 
automobile because his predecessor had enjoyed this fringe benefit. 

Mr. Cunningham was allowed personal use of a District car from the beginning of his 
employment as Office Manager, a position which by that time was within the bargaining unit. In 
our view, the past practice on this subject began at this time. There is no evidence that his 
personal use of the car was based upon an express exception to the prohibition against such use 
granted under Art. XII, ' 1 of the collective bargaining agreement. However, despite the past 
practice, a directly relevant provision of the collective bargaining agreement must govern. We 
conclude that the right to permit or forbid use of a District car for personal reasons was reserved 
by the District in Article XII, ' 1, Therefore, the District was within its rights to discontinue the 
practice of allowing personal use of its vehicle. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

John Moore 
John Moore 
Alternate Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th day of 
May, 1999 to the following: 


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney George N. Nichols

Durant, Nichols, Houston, Mitchell & Sheahan

1057 Broad Street

Bridgeport, Connecticut 06601


Donna J. Johnson, Staff Representative

Council 4, AFSCME

444 East Main Street

New Britain, Conecticut 06051


Victor Tenore, General Manager

City of Norwalk

125 East Avenue, P.O. Box 5125

Norwalk, Connecticut 06856


Attorney Susan Creamer

Council 4, AFSCME

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

_______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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