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DECISION AND ORDER 

On November 7, 1996, Local 1303-26, Council 4, AFSCME, AFL-CIO (the Union) filed 
a complaint with the Connecticut State Board of Labor Relations (the Labor Board), alleging 
that the Town of Southington (the Town) had violated ' 7-470(a)(4) of the Municipal Employee 
Relations Act (MERA or the Act) by unilaterally changing the hours of work for bargaining unit 
members. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on June 3, 1998. Both parties were represented, and were provided a full 
opportunity to present evidence, examine and cross examine witnesses, and make argument. The 
Union filed a post-hearing brief on August 12, 1998, which was fully considered by the Labor 
Board.1 

Based on the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 

1 The Town did not file a timely brief in this case. 



FINDINGS OF FACT


1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material has been the exclusive representative of a wall-to-wall unit of Town employees, 
including employees of the Highway Department. 

3. At all times material the Town and the Union were parties to a collective bargaining 
agreement in effect from July 1, 1994 to June 30, 1997 (Ex. 2), which provides in relevant part: 

ARTICLE III

HOURS OF WORK, OVERTIME AND HOLIDAY PREMIUM PAY


Section 3.0 

The work day for Highway, Park and Water Pollution Control employees shall be from

7:00 am. to 3:30 pm., Monday through Friday; with one-half (2) hour lunch, from 12:00

noon to 12:30 p.m. and the regular work week will be forty (40) hours. . . .

* * * 

Section 3.3


A.	 When an employee is called in to work outside his regularly scheduled working 
hours he shall be paid a minimum of three (3) hours at time and one-half (1-1/2) 
his regular hourly rate if the call-in is from Monday through Saturday and double 
his regular hourly rate if the call-in is on Sunday and/or holidays provided in 
Article IV. 

* * * 
Section 3.5 
* * * 
2. All overtime work, within classification, shall be distributed equally . . . 

3.	 An employee who does not avail himself of the opportunity to work overtime will 
be charged on the overtime chart as though he had worked. 

4.	 In no case shall an employee in a lower classification be called in outside his/her 
working hours and be upgraded, unless all employees in the grade required 
worked or were charged. 

5.	 Qualified bargaining unit volunteers from the Park and W.P.C. Departments shall 
be solicited as necessary to assist but not replace Highway Department employees 
in snowplowing and leaf collection operations. If additional assistance is 
required, then qualified bargaining unit employees from the Town Hall shall be 
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solicited as necessary to assist but not replace Highway Department employees in 
snowplowing and leaf collection operations . . . 

* * * 
ARTICLE XIII 

TOWN RIGHTS 
Section 13.0 

It is recognized that the Town, through the Town Manager and Department Head has and 
will continue to retain the rights and responsibilities to direct the affairs of the 
department in all of its various aspects, except those specifically abridged or modified by 
this Agreement. Such rights and responsibilities are inherent in the Town Manager and 
Department Head by virtue of statutory and Charter provisions, consequently, actions 
with respect to such rights and responsibilities are not subject to review, except those 
specifically abridged or modified by this Agreement. 

4. The job description for the bargaining unit position of Highway Laborer contains the 
following provision: APerforms above duties and related duties on off-hours as required by 
circumstances such as snow, severe rain, emergencies, etc.@  (Ex. 6). 

5. The Town performs an annual curbside leaf collection service for residents during an 
approximate six week window period in the late fall. The leaf collection is bargaining unit work. 

6. Highway Department employees have traditionally been required to work mandatory 
overtime in certain circumstances, such as during a snow storm or in an emergency situation, and 
could be subject to discipline for failing to work such mandatory overtime. There is no evidence 
that Highway Department employees were ever required to work mandatory overtime for leaf 
pickup prior to 1996. 

7. By memo dated October 18, 1996, the Highway Department employees were notified that 
effective November 2, 1996, they would be required to work from 7:00 a.m. to 5:00 p.m. 
Monday through Friday, and from 7:00 a.m. to 3:30 p.m. on Saturdays until notified otherwise. 
The memo was entitled ALeaf Season/Overtime.@  (Ex. 3). A second memo dated December 16, 
1996 was issued, identical to the first but for the effective date of December 17, 1996. (Ex. 4). 

8. At least two employees, Jerome Panella and Paul Zarella, were disciplined for failing to 
work as ordered on certain Saturdays in November and December of 1996. (Ex. 5). Grievances 
were filed by the Union on behalf of these employees. The status of these grievances is unclear 
from the record. 

9. At some point after the issuance of these memos, the Highway Department employees 
returned to their regular Monday through Friday work schedule as outlined in the contract. 
However, the Town imposed the same mandatory work hours again in the fall of 1997. 
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CONCLUSIONS OF LAW


1.	 The Town violated the Act by unilaterally changing the established work week of 
bargaining unit employees. 

2.	 The Town repudiated the contract provisions which established the regular work week of 
bargaining unit employees. 

DISCUSSION 

The Union alleges in this case that the Town made a unilateral change in working 
conditions and repudiated the contract by changing the agreed work week for Highway 
Department employees effective November 2, 1996.2  In response, the Town defines the issue as 
one involving the assignment of overtime, which is permitted by contract language and by the 
Highway Laborer job description. The Town also asserts that there is an established past 
practice of requiring Highway Department employees to work mandatory overtime, and 
therefore there has been no change in working conditions. Finally, the Town argues that the 
Union waived its right to bargain over the change by failing to request negotiations. 

We first disagree with the Town=s characterization that this dispute merely involves the 
assignment of overtime. We find a distinct difference between the Town assigning overtime 
work to employees as necessary in the case of snow storms or other emergencies, and 
unilaterally imposing a brand new work schedule, as the Town did here. While it is true that the 
new schedule required the employees to work overtime, that fact does not serve to transform a 
change to an established work schedule into a case involving mere overtime assignment as the 
Town would have us believe. 

The Act specifically sets forth Ahours@ as a working condition requiring bargaining. The 
parties here did bargain over work hours, as evidenced by Article III of the contract. With 
respect to Highway Department employees, the contract establishes a regular forty hour work 
week from Monday through Friday, 7:00 a.m. to 3:30 p.m., with a half hour for lunch. The 
November and December memos unilaterally changed this schedule by requiring employees to 
work an additional hour and a half each weekday and an additional eight hours on Saturdays for 
an indeterminate period of time. The Town did not notify the Union prior to implementing this 
change. This is a clear violation of the Act under either of the Union=s theories. Not only did the 
Town make a unilateral change to a mandatory subject of bargaining, but by doing so it also 
repudiated clear contract language setting forth the regular work schedule for the Highway 

2 Although the Union did not allege repudiation in its complaint, it was raised and 
discussed at the hearing without objection from the Town. 
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Department. 
We find the Town=s defenses do not excuse its actions. Although contract language can 

provide a defense to a claim of unilateral change, Town of East Haven, Decision No. 3384 
(1996), the Management Rights clause here is not specific enough to be deemed to have waived 
the Union=s right to bargain over work hours. AWe have stated on several occasions that a 
management rights clause will excuse the employer=s duty to bargain only if it amounts to a clear 
and unmistakable waiver of the Union=s rights. Such a waiver will exist only if the clause makes 
specific reference to the subject matter the employer wishes to change unilaterally.@ Town of 
Montville, Decision No. 2587 (1987). In addition, the existence of Article III indicates that the 
parties did not intend to remove hours of work and overtime from the realm of bargainable 
subjects. To the contrary, it is clear that the parties have already negotiated over these items and 
are bound by the resulting contract language. 

The Town also argues that Article III of the contract demonstrates that the parties have 
contemplated that overtime will exist, and have negotiated how such overtime will be assigned. 
To the extent that the Town believes this general language establishes an unfettered right to 
require overtime in any and all circumstances, we think this is an overly broad read of the 
contract language. We fail to see how language addressing overtime equalization and call-in pay 
can justify such a sweeping change to the employees= regularly scheduled work week. Article III 
may even undermine the Town=s argument in this regard, as it anticipates that during snow 
storms and leaf collection, employees other than those in the Highway Department may be 
required to work. In its brief, the Union plausibly interprets this provision to anticipate that 
Highway Department employees might not always be available to work overtime. See Exhibit 2, 
Section 3.5D. 

Nor do we find that the job description provides the Town with any authority to impose 
such a change unilaterally. The job description states only that overtime work may be required 
in circumstances such as severe weather or other emergencies. This is consistent with the past 
practice, as discussed below. There is no evidence here that the onset of leaf season in 1996 
constituted such an emergency. Thus, even if we agreed that this case only involved the 
assignment of overtime, as opposed to a change in work schedule, the job description does not 
justify the Town=s imposition of a unilateral change to the work week to include extensive 
mandatory overtime for leaf pick up. 

We also find no evidence on this record of any past practices involving work schedules 
or overtime assignments that would support the Town=s actions here. Rather, the past practice is 
that when there are snow or other emergencies requiring overtime work, employees must be 
available to work. Indeed, the Union concedes that overtime has on occasion been mandatory 
during snow storms. However, as noted above, the record is devoid of evidence showing that 
being required to work overtime on an emergency basis was ever required during leaf season or 
that any emergency resulted in an ongoing change to the employees= regularly scheduled work 
week. The Town has not demonstrated that overtime has ever been required in the regularly 
scheduled manner in which it was imposed in 1996, or that the regularly scheduled work week 
was ever changed in the past to accommodate overtime assignments as it was in this case. 
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Finally, we find no merit to the Town=s contention that the Union waived its rights by 
neglecting to request bargaining over the change in work schedule. The Union was not required 
to request bargaining when the unilateral change was a fait accompli. Town of Farmington, 
Decision No. 3237 (1994), citing City of New Haven et al. v. Connecticut State Board of Labor 
Relations, 36 Conn. Supp. 18 (1979). We conclude that by unilaterally changing the employees= 
regularly scheduled work week, the Town violated the Act. 

We also conclude that the Town repudiated Article III of the contract when it changed 
the hours of work for the Highway Department. We may find contract repudiation in one of 
three circumstances: 

The first is where the respondent party has taken an action based upon an interpretation 
of the contract, and that interpretation is asserted in subjective bad faith by the 
respondent party. The second is where the respondent party has taken an action based 
upon an interpretation of the contract and that interpretation is wholly frivolous or 
implausible. The third type of repudiation of contract does not involve assertion of an 
interpretation of the contract by the respondent, but instead, the respondent either admits 
or does not challenge the complainant=s interpretation of the contract and seeks to defend 
its action on some collateral ground which does not rest upon an interpretation of the 
contract, e.g. financial hardship, administrative difficulties, etc. If the respondent=s 
defense does not excuse its actions, we will find repudiation if the respondent=s action 
was contrary to its clear contractual obligations. 

Hartford Board of Education, Decision No. 2141 (1982). Analyzing this case under the second 
type of repudiation outlined above, we find that the Town=s defenses are implausible in light of 
the clear contract language contained in Article III and the evidence of a past practice which 
only required mandatory overtime in circumstances involving severe weather or other emergency 
situations. For all of these reasons, we issue the following order. 

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act it is hereby 

ORDERED that the Town of Southington: 

1.	 Cease and desist from failing to negotiate any proposed changes to employee work 
schedules and from repudiating the contract between the parties concerning established 
work hours. 

2.	 Take the following affirmative action which we find will effectuate the purposes of the 
Act: 

1. Rescind any existing memos or orders which change employee work schedules 
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from the schedules contained in Article III of the contract. 

2. Bargain with the Union regarding any such changes in the future. 

C. Rescind any discipline assessed against any employee as a result of a failure to 
comply with the unilateral schedule change. 

D. Post immediately and leave posted for a period of sixty (60) consecutive days 

from the date of posting, in a conspicuous place where the employees of the Town 

of Southington customarily assemble, a copy of this Decision and Order in its 

entirety.


E. Notify the Connecticut State Board of Labor Relations at its office at 38 Wolcott 

Hill Road, Wethersfield, Connecticut, within thirty (30) days of the receipt of this 

Decision and Order of the steps taken by the Town of Southington to comply 

herewith.


CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter

John H. Sauter

Chairman


Wendella A. Battey

Wendella A. Battey

Board Member


Patricia V. Low

Patricia V. Low

Alternate Board Member
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th day of 
April, 1999 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Frederick L. Dorsey

Siegel, O'Connor, Schiff & Zangari

171 Orange Street

New Haven, Connecticut 06510


John Weichsel, Town Manager

Town of Southington

Town Office Building, 75 Main Street

Southington, Connecticut 06489


Kevin M. Murphy, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

__________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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