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DECISION AND ORDER 

On November 24, 1997, Local 1303-364, AFSCME, AFL-CIO (the Union) filed a 
complaint (amended on March 2, 1998) with the Connecticut State Board of Labor Relations (the 
Labor Board) alleging that the Norwalk Third Taxing District (the District) had violated the 
Municipal Employee Relations Act (the Act) by unilaterally terminating a long-standing past 
practice of providing employees turkeys at Thanksgiving and Christmas and a year-end cash 
bonus. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on June 24, 1998 at which both parties appeared and were represented by 
counsel. The parties were given full opportunity to present evidence, to examine and cross-
examine witnesses and to make argument. The District filed a post-hearing brief on August 20, 
1998, and the Union filed its brief on August 21, 1998. Both parties filed reply briefs on 
September 3, 1998. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 

FINDINGS OF FACT 



1. The District is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive bargaining representative of all employees of the District other than 
the General Manager, clerical employees and accountants. 

3. The District and the Union are parties to a first collective bargaining agreement (Ex. 2) 
effective from June 1, 1992 through May 31, 2002. 

4. Section 3 of Article XV of the collective bargaining agreement (Ex. 2) provides that it 
may be altered or modified only by the written agreement of the District and the Union. The 
agreement does not contain a past practice clause. 

5. Beginning at least as early as 1963, the District established a practice of providing gifts 
to the employees near the end of each year and also sponsored a holiday party. (See Ex. 3). The 
exact nature of the gift varied somewhat over the years. From 1963 through 1965, the gift was 
$50. From 1966 through 1968, the gift was $50 plus a turkey at Thanksgiving and Christmas. In 
1969, the cash bonus was changed to one week's pay. In 1972, a $15 gift certificate was added, 
which was apparently given to each employee's spouse. Although the Christmas party was 
discontinued after 1975, the practice of providing the turkeys or food certificates and one week's 
pay continued through 1996. Employees were informed of this benefit at the time of hire. 

6. In 1993, about a year after the Union was recognized and the first collective bargaining 
agreement entered into, Commissioner Carol Nichols began to challenge the practice of giving 
the employees turkeys and one week's pay. This subject was discussed at a meeting of the 
Commissioners held on December 13, 1993. (See December 13, 1993 minutes in Ex. 3.) 
Commissioner Nichols stated that since the turkeys and the cash bonuses were not set forth in the 
labor contract, they should not be granted. Victor Tenore, the District Clerk and General 
Manager, said that the labor contract did not contain a past practice clause, and that the Union 
had not sought to protect the practices. Since the District's attorney had not reviewed the labor 
contract, the matter was tabled pending review by counsel. 

7. The subject of the holiday bonuses was brought up again at the Commissioners' meeting 
held on November 14, 1994. By this time, $30 food certificates had been substituted for the 
Thanksgiving and Christmas turkeys. Mr. Tenore read from a letter he had received from the 
District's labor attorney advising that any change in the past practices would be "issues of 
collective bargaining and would require negotiation with the bargaining units." (See minutes of 
November 14, 1994 meeting in Ex. 3). There was considerable discussion of the practice in this 
regard in other districts and a comparison of the costs of defending elimination of the practice 
with the cost of providing the food certificates and the cash bonuses. Mr. Tenore stated that 
these items had been represented as being part of his compensation package when he was hired. 
He observed further that neither management nor the Union thought there was a reason to 
incorporate the bonuses into the labor contract since the food certificates and cash bonus were 
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considered "sacrosanct". Motions were made to affirm and continue the practices (food 
certificates and cash bonuses) which were each carried by a vote of 2 - 1.( Id., at p. 6). 

8. The subject apparently did not arise again until the Commissioners' meeting held on 
November 10, 1997. Commissioner Nichols proposed that compensation paid to employees be 
limited to that provided by the labor contract and that no payments of any kind, benefits or gifts, 
not specified in the labor contract be made. She insisted on a vote that night since the payments 
might otherwise be made before the next meeting, thereby postponing their elimination for 
another year. She said the matter could be reconsidered at the next meeting. The motion was 
passed by a vote of 2 - 1. (Ex. 3). 

9. The District did not notify the Union or the employees of this action. The employees 
learned of it from an article which appeared in the local newspaper the next day. (See Ex. 5). 

10. Local Union President Marino asked General Manager Tenore about the change the day 
after the article appeared and was told by Mr. Tenore that nothing could be done about it at the 
time. 

11. On November 14, 1997, Mr. Marino again met with Mr. Tenore who told Mr. Marino 
there was nothing to talk about. Mr. Marino presented him with the grievances he had prepared 
to protest the elimination of the bonuses. (Exs. 6 and 7). 

12. The grievances were processed thought the steps of the grievance procedure and then 
submitted to the State Board of Mediation and Arbitration. 

13.  After the informal Labor Board conference held on the subject of the prohibited practice 
complaint filed on November 24, 1997, the Union withdrew the grievances from arbitration. 
(See Ex. 9). 

CONCLUSIONS OF LAW 

1. A unilateral change in a condition of employment which is a mandatory subject of 
bargaining is a refusal to bargain in violation of the Act. 

2. A condition of employment regarding a mandatory subject of bargaining may be 
established by past practice. 

3. The District's unilateral discontinuation of a long standing past practice regarding 
bonuses, a mandatory subject of bargaining, constituted a refusal to bargain in violation of the 
Act. 

4. An award of attorneys' fees, costs and interest is appropriate where the respondent party 
presents no reasonably debatable defense to the action which is the subject of the complaint. 
The District's defenses to the charge of unilateral change were not reasonably debatable. 
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Therefore, an award of attorneys' fees, costs and interest is warranted. 

DISCUSSION 

The complaint raises an issue of a unilateral change in a past practice regarding a 
mandatory subject of bargaining and the question of attorneys' fees and costs. The District 
makes no direct defense to the charge of unilateral change, but instead defends on the bases of 
waiver and lack of jurisdiction of the Labor Board under the circumstances. 

Unilateral Change in Past Practice 

A unilateral change in a condition of employment that is a mandatory subject of 
bargaining constitutes the prohibited practice of refusal to bargain under the Act. Town of 
Wilton, Decision No. 2779 (1990). A condition of employment may be established by past 
practice of the parties. See City of Norwich, Decision No. 1735 (1979). Fringe benefits, 
particularly those having economic value, are mandatory subjects of bargaining. City of 
Norwich, supra. Decisions of the National Labor Relations Board, to which we may look for 
guidance, hold that Christmas bonuses are a mandatory subject of bargaining. See Venture 
Packaging, Inc., 294 NLRB 544 (1989); Radio Electric Service Co., 278 NLRB 531 (1986). 

The bonus practice in question was of very long duration, documented in Exhibit 3 to 
1963. It is clear that it was considered to be an element of compensation, as all witnesses and 
General Manager Tenore (see minutes of November 14, 1994 meeting in Ex. 3 at p. 5) stated that 
they were informed at the time of hire that the bonuses were part of the compensation package. 

No argument was made by the District that the practice in question was not a binding past 
practice regarding a mandatory subject of bargaining. We note that the District's prior labor 
attorney opined that a change in the practices would be "issues of collective bargaining and 
would require negotiation with the bargaining units." (See Finding of Fact No. 7). 

The Waiver Defense 

The District argues that the Union waived its right to bargain on the subject of the 
bonuses and its right to pursue the instant complaint by failing to make a demand for bargaining. 
We do not accept this argument. 

One of the Commissioners had been trying since 1993 to eliminate the bonuses since they 
were not incorporated into the labor agreement. The District's labor attorney had advised the 
Commissioners that elimination of this benefit would require negotiation with the bargaining 
units. The District did not notify the Union of its intention to eliminate the bonus, nor did it 
notify the Union of the action taken at the November 10, 1997 meeting. When Mr. Marino 
asked the General Manager about the bonus elimination reported in the newspaper, he was 
informed that nothing could be done "at this time". Mr. Marino's second inquiry met with the 
same response. Under the circumstances, we consider this to be a sufficient attempt to bring the 
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employer to the bargaining table. The Union then acted to protest the change by means of 
grievances and the instant prohibited practice complaint. 

As the District correctly points out, the courts and the NLRB have held that unions have 
waived their right to bargain and to pursue refusal to bargain charges by failing to request 
bargaining. See Norwich v. Norwich Firefighters, 173 Conn. 210 (1977); NLRB v. Island 
Typesetters, 705 F. 2d 44(1983); Medicenter, Mid-South Hospital, 221 NLRB 670 (1975). 
However, we believe that the principles set forth in these cases are inapplicable because the 
Union here did attempt to bring the District to the bargaining table, and more importantly, the 
Union was presented with a fait accompli. 

In Town of Farmington, Decision No. 3237 (1994), we set forth our view of this specific 
situation as follows: 

It is established that a Union is not required to bargain from a futile position, 
when the act is already a "fait accompli." City of New Haven et al. v. 
Connecticut State Board of Labor Relations 36 Conn. Supp. 18 (1979). To 
require the Union to bargain at a point where the decision has been made would 
place the Union in the untenable position of bargaining from a severe 
disadvantage. In this regard, the employer has already made its decision; at most 
the Union would be making proposals, not to counter the action, but merely in an 
attempt not to lose more than the employer has already taken. This is not in 
keeping with the spirit of collective bargaining and we will not require such from 
the Union. We note that, in keeping with its position that the employer could not 
unilaterally implement a furlough plan, the Union filed the instant charge. Given 
the Union's position, which we now find to be correct, the Union's action 
constituted the only avenue available to it. Id., at p. 15. 

The District contends that since the District Commissioners indicated a willingness to 
revisit the subject of bonuses at their next meeting following the November, 1997 meeting, the 
subject was still open. This, in the District's view, was confirmed by the General Manager's 
statement to Mr. Marino that nothing could be done about the bonus elimination "at this time". 
The District suggests to us that the decision to eliminate the bonuses was a tentative one which 
could have been reversed had the Union more forcefully requested bargaining. The facts show 
that this decision was "cast in concrete"; therefore, it would have been futile for the Union to 
have done more than it did. 

A review of the minutes of the District Commissioners' meetings of November, 1993, 
November, 1994 and November, 1997 in Exhibit 3 shows that Commissioner Nichols strongly 
felt that compensation of bargaining unit employees should be limited to that contained in the 
labor contract. Since the bonuses were not included, she felt they should be eliminated. In 1997, 
she gained the support of another Commissioner and the bonuses were eliminated. The only 
reason reconsideration at the next meeting was mentioned was to secure passage of bonus 
elimination at the November, 1997 meeting so the bonuses would not be paid in 1997 and the 
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subject put off for another year. A decision such as the one in question can be reconsidered at 
any time; it was not. By the December, 1997 meeting, the District knew that the Union had not 
acquiesced in the elimination of the bonuses. Mr. Marino had made two attempts to discuss this 
with Mr. Tenore. Two grievances and a prohibited practice complaint had been filed. No action 
has been taken to date to rescind the elimination of bonuses. Based on these facts, we find that 
the Union was presented with a fait accompli and it was not required to bargain from a futile 
position. Town of Farmington, supra. 

Lack of Jurisdiction 

The District argues that we should (or must) defer to arbitration in this situation. We 
disagree for several reasons. We have never wholly adopted the deferral principle set forth by 
the NLRB in Collyer Insulated Wire, 71 LRRM 193 (1971). Even if we had, that principle 
requires a willingness of the charged party to submit the dispute to arbitration which has not 
been offered in this case. Finally, it is a discretionary doctrine, rather than a mandatory one. 
Our decision in City of New London, Decision No. 2411 (1985) is not an indication of our 
adoption of the Collyer principle. Rather, it refers to a situation in which we will not exercise 
jurisdiction because of the issue involved and the manner in which a union has pursued a 
dispute. City of New London, supra, holds that if a union files a grievance involving an issue of 
contract interpretation but does not pursue it through arbitration after it has been denied on the 
merits, we will not permit the union to litigate the same issue of contract interpretation before us 
(provided certain conditions are met). There was no issue of contract interpretation involved in 
the Union's grievances nor will an issue of contract interpretation be dispositive of this case. 
Therefore, the Union=s failure to pursue the grievances through arbitration does not cause us to 
decline to hear this case. 

Disputes involving the interpretation of a labor contract are usually for the State Board of 
Mediation and Arbitration or other arbitration agency, rather than the Labor Board, to resolve. 
However, allegations of unilateral changes in a past practice not set forth in a labor agreement 
are properly within our jurisdiction. If the instant labor contract (Ex. 2) contained a past practice 
clause, we might view this dispute as one involving the interpretation of that clause and therefore 
decline to hear it. There is no past practice clause in this contract. The issue involves a 
unilateral change in an unwritten past practice and is therefore properly before us. 

Attorneys' Fees and Costs 

We have often awarded attorneys' fees and costs where the charged party has made only a 
frivolous defense or has offered no defense at all.  If a party presents only a defense that is not 
reasonably debatable, it has caused the other party to incur expenses for no good reason. 

In this case, the District presented no defense whatsoever to its unilateral elimination of 
the past practice. Although various defenses are recognized to a claim of elimination of a past 
practice (e.g., failure to establish the existence of a past practice, or that the practice was not a 
"binding" past practice or that the practice was superseded by clear contract language), none 
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were presented by the District. Instead, it relied on the collateral defenses of waiver and lack of 
jurisdiction, both of which are, in our opinion, frivolous and nondebatable. 

We do not consider procedural defenses to be inherently frivolous. They clearly are not. 
The fact that we may disagree with a defense presented, and therefore fail to give it effect, does 
not make it frivolous. We must carefully examine each of a respondent's defenses to determine 
whether there is any substance to them. If there is, an award of attorneys' fees, costs and interest 
is not warranted. 

We view the unilateral change which is the subject of this complaint to be particularly 
egregious. A past practice of very long duration was eliminated because it was not incorporated 
into the parties' first labor contract. The fact that the practice in issue was not protected by a 
specific past practice clause was considered by the Commissioners who had been advised by 
their labor attorney that a change in these past practices would require negotiations. The General 
Manager had advised the Commissioners that eliminating the practices "with the prior 
knowledge of the opinion of the labor attorney could lead to a lawsuit." (Minutes of November 
14, 1994 meeting in Ex. 3 at pp. 4-5). Notwithstanding this prescient advice, the District voted 
to eliminate the bonuses. 

The District made no substantive defense whatsoever to the elimination of the bonuses, 
which after all, is the essence of the Union's complaint. Instead, the District raises the 
procedural defenses of waiver and lack of jurisdiction of the Labor Board, based on an obligation 
for us to defer to arbitration or to dismiss this complaint on the basis of the City of New London 
principle. In our view, both of these defenses are frivolous, nondebatable and lacking in 
substance. 

As to waiver by failure to demand bargaining, perhaps the Union should have made a 
more formal and more forceful demand to bargain. However, the Local Union President did, on 
two occasions, attempt to discuss the elimination of the bonuses with the General Manager and 
on two occasions was summarily rebuffed. Irrespective of this, the District failed to cite or 
attempt to distinguish the fait accompli principle set forth in Town of Farmington, supra, which 
we view as the most relevant authority in this area. A claim of waiver where the District 
presented the Union with a fait accompli cannot be viewed as substantial without consideration 
of the Town of Farmington principle. 

The District's jurisdictional defense is even less lacking in merit. Even if we had adopted 
the Collyer principle discussed above, which we have not, we would not be required to defer to 
arbitration under these circumstances. Collyer is a discretionary doctrine of the National Labor 
Relations Board. It requires a willingness of the charged party to submit the dispute to 
arbitration. There is no evidence that the District is willing to do this. 

The second thrust of the District's jurisdictional argument is that the Labor Board lacks 
jurisdiction to hear a claim that has been submitted to arbitration. A particular action may be in 
violation of a term of a collective bargaining agreement and therefore be subject to arbitration. 
However, the same action may also violate the Act, in which case the Labor Board has 
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jurisdiction over the statutory violation and will exercise it. See City of Bristol, Decision No. 
3235 (1994). 

The principle set forth in City of New London, supra, has no bearing on this case. The 
sole question of a violation of an unwritten past practice raises no issue of contract 
interpretation. 

Since we find no substance to any of the defenses raised by the District, we will order it 
to reimburse the Union for its attorneys' fees and costs incurred in bringing this action and to pay 
interest on the money improperly withheld from the employees. 

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the Norwalk Third Taxing District: 

I. Cease and desist from refusing to pay to its employees a holiday bonus consisting 
of turkeys at Thanksgiving and Christmas (or equivalent food certificates) and one week's pay. 

II. Take the following affirmative steps which the Labor Board finds will effectuate 
the purposes of the Act. 

A. Make whole all employees eligible for the holiday bonuses withheld from 
them, together with interest on the sums withheld (calculating the value of the turkeys at $30 
each) at the rate of 10% per annum. 

B. Continue the holiday bonus program in the form in effect in 1996 until 
modified or eliminated through collective bargaining. 

C. Pay to the Union its attorneys' fees and costs incurred in prosecuting this 
case. 

D. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees of the bargaining unit 
customarily assemble, a copy of this Decision and Order in its entirety. 

E. Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of 
the receipt of this Decision and Order of the steps taken by the Norwalk Third Taxing District to 
comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

Paul D. Abercrombie 
Paul D. Abercrombie 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day of 
March, 1999 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney George N. Nichols

Durant, Nichols, Houston, Mitchell & Sheehan

1057 Broad Street

Bridgeport, Connecticut 06601


Donna Johnson, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Victor Tenore, General Manager

City of Norwalk

125 East Avenue, P.O. Box 5125

Norwalk, Connecticut 06856


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

_________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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