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DECISION AND DISMISSAL OF COMPLAINTS 

On June 10, 1997, Local 1579, Council 4, AFSCME, AFL-CIO (the Union ) filed a 
complaint (MPP-19,170), amended on June 19, 1997, with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that the City of Torrington (the City) had dealt directly with 
employees in circumvention of the Union, thereby violating the Municipal Employee Relations 
Act (the Act) and a certain settlement agreement. On July 7, 1997, the Union filed another 
complaint (MPP-19,229) alleging that the City had violated the Act by unilaterally contracting 
out bargaining unit work. The two cases were consolidated for hearing. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on June 29, 1998, at which the parties appeared and were represented by 
counsel. Full opportunity was provided to present evidence, to examine and cross-examine 
witnesses and to make argument. Both parties filed post-hearing briefs on August 27, 1998. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaints. 



FINDINGS OF FACT


1. The City is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and is the 
exclusive bargaining representative of a unit comprising employees in the City=s Public Works 
Department, including those in the Streets and the Parks and Recreation Departments. 

3. In the spring of 1997, there were nine authorized positions in the Park and Recreation 
Department, one of which was vacant. Of the eight employees, five had major or minor health 
problems and only three were fully available for work. (See Ex. 5). 

4. At this time, the City was engaged in a major renovation of Fuessenich Park. 

5. In early 1997, Mayor Mary Jane Gryniuk received a number of constituent complaints 
about the condition of the parks. 

6. Mayor Gryniuk called a meeting in May 1997 of the Park and Recreation Department 
employees, including Union Steward Earl Tyler, to find out why some of the Department=s work 
was not being done. No officers of the Union or staff representatives were invited or were 
present. 

7. At the beginning of the meeting, Mr. Tyler told the Mayor that no negotiations would be 
conducted at this meeting. The Mayor intended the purpose of this meeting to be fact finding, 
rather than negotiations. 

8. The various tasks being performed by the employees were discussed. Some of the 
employees were upset by the fact that they had not been able to keep up with the workload. The 
Mayor discussed the possibility of contracting out trash collection at the parks, suggesting that 
the employees' skills would be better used in performing other tasks. Also, the City lacked 
specialized equipment for lifting and emptying trash barrels. The employees were 
uncomfortable discussing this subject outside the presence of Union officers. Mr. Tyler said 
they were not in a position to bargain on this subject. 

9. On July 10, 1996, the parties had entered a grievance settlement agreement (attached to 
Ex. 1) by which the City agreed that it would not bargain directly with employees in Local 1579. 

10. In May 1997, the City increased the regular workweek of the Park and Recreation 
Department employees to 40 hours from 37.5 hours. 

11. The City contracts out substantially all of its trash collection requirements. About 30,000 
tons of solid waste are generated per year. (See Ex. 12). Of that amount, City employees handle 
about 35 tons and the Park and Recreation Department employees handle about 15 of those 35 
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tons. 

12. Director of Public Works Gerry Rollett estimated that two Park and Recreation 
Department employees were spending two days per week on trash collection. After obtaining a 
price for this work from Reliable Refuse Company, he calculated that contracting out this work 
would save the City $7108.08 for the three month summer period in 1997 when the parks were 
heavily used. (See Ex. 8). 

13. In 1990, the parties had agreed to a stipulated grievance arbitration award in grievance 
#251 (Ex. 4) which states as follows: 

In settlement of Grievance #251, the undersigned agree to the following. 

The City will fulfill its obligations under Section 6 of Article IX when 
subcontracting or assigning bargaining unit work to non-bargaining unit 
personnel by contacting the Union president or his designee and bargaining 
collectively with the Union pursuant to the requirements of the MERA. 

The City will notify the Union president and the chief steward in the first 
instance. The vice-president and chief steward in the second instance if the Union 
president is absent from work. 

The chief steward and any other officer in the third instance. 

If the chief steward is absent his place may be taken by any member of the 
Executive Board. 

14. Mayor Gryniuk decided to contract out the trash collection at the parks and proposed this 
to the City Council which approved the action on June 2, 1997. (See Ex. 9). 

15. After approval by the City Council, Mr. Rollett informed Union President Joe Hill of the 
decision. 

16. Shortly thereafter, Mayor Gryniuk met with Union President Hill to inform him of this 
decision. Mr. Hill raised concerns about job security. The Mayor assured him that there would 
be no layoffs in the Park and Recreation Department as a result of this action. She also informed 
him that there would be no layoffs in the Street Department as a result of the contracting out of 
the six barrels that employees in that department had been picking up. No negotiations occurred 
at this meeting. The Mayor merely informed Mr. Hill of her decision. 

17. After the work had been contracted out, the Park and Recreation Department employees 
continued to work a substantial amount of overtime, even after vacancies in the Department had 
been filled. (See Ex. 10). Some of these employees complained to the Mayor about being 
Aburned out@ from working excessive hours. 
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18. On June 5, 1997, Nicholas D=Andrea, the AFSCME Staff Representative, wrote to Mayor 
Gryniuk (See Ex. 2) to demand negotiations as to the decision to subcontract the work and the 
impact of that decision. When the Mayor did not respond, the Union filed the instant prohibited 
practice complaints. 

CONCLUSIONS OF LAW 

1. An employer is required to bargain with the Union representing its employees concerning 
terms and conditions of employment and may not bargain directly with its employees on these 
subjects. 

2. The City did not bargain directly with its employees at the May 1997 meeting and 
therefore did not violate the Act in this respect. 

3. Under our decision in City of New Britain, Decision No. 3290 (1995), a Union=s prima 
facie case of unlawful subcontracting consists of a showing: (1) that the work in question is 
bargaining unit work; (2) that the subcontracting or transfer of the work varies in kind or degree 
from what has been customary under past established practice; and (3) that there has been a 
substantial impact on the bargaining unit as a result. 

4. Although the work in question was bargaining unit work and its subcontracting departed 
from past practice, the Union failed to establish that this action had a substantial impact on the 
bargaining unit. Therefore, a prima facie case of violation of the Act by improper 
subcontracting was not established. 

5.	 The City did not violate the 1996 grievance settlement agreement or the 1990 grievance 
arbitration award by its actions. 

DISCUSSION 

The allegations of the two complaints, bypassing the collective bargaining representative 
and unlawful subcontracting of bargaining unit work, will be discussed in turn and the alleged 
violations of the two settlement agreements will be discussed in the context of our analysis. 

BYPASSING THE COLLECTIVE BARGAINING REPRESENTATIVE 

To state the obvious, an employer has an obligation to conduct negotiations regarding 
terms and conditions of employment with the properly designated collective bargaining 
representative of its employees, rather than directly with its employees. This is the essence of 
the theory and practice of collective bargaining. AAn employer commits a prohibited practice 
when it negotiates directly with individual employees concerning conditions of employment 
after a duly authorized collective bargaining agent has been selected.@  Town of Winchester, 
Decision No. 3430 (1996), citing Norwich Board of Education, Decision No. 2579 (1987) 
and State of Connecticut, Decision No. 2408 (1985). 
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The prohibition against direct dealing with employees does not extend to 
communications made by the employer to employees in the ordinary conduct of the employer=s 
operations. If all such communications were proscribed, an employer would have to conduct its 
operations though the collective bargaining representative. Only negotiations regarding terms 
and conditions of employment must be conducted through the collective bargaining 
representative. 

Mayor Gryniuk called the May 1997 meeting of the Park and Recreation Department 
employees to learn why they were failing to perform all of their assigned tasks. The Mayor had 
been receiving complaints about the condition of the parks and she wanted to identify the 
problems so that she could deal with them. The best source of this information was the 
employees themselves. 

One of the persons present at this meeting was the Union Steward. It would seem to us 
that if an employer representative wished to bypass the union and deal directly with the 
employees, he or she would be well advised not to invite the union steward to the meeting. 
Although a union steward may not technically be a union officer, the steward is responsible for 
policing the labor contract for violations such as that alleged here as to subcontracting. 

Mr. Tyler, the Union Steward, made it clear at the outset of the meeting that no 
negotiations would be conducted. This was consistent with Mayor Gryniuk=s view of the 
purpose of the meeting as fact finding. There is no evidence that any negotiations took place at 
this meeting. Although the Mayor stated that she was considering subcontracting the trash 
collection work in the parks, she did not propose doing this, and she did not invite any counter 
proposals. Subsequent events make it clear that the Mayor had unilateral action, rather than 
negotiations, in mind. 

We conclude that the Mayor=s communications with the employees at the May 1997 
meeting were proper in that they were limited to addressing problems in the performance of 
work and that no negotiations directly with the employees occurred. Therefore, there was also 
no violation of the 1996 grievance settlement agreement attached to Exhibit 1. 

UNILATERAL SUBCONTRACTING OF BARGAINING UNIT WORK 

The elements of a prima facie case of unlawful transfer or subcontracting of bargaining 
unit work are a showing that: (1) the work in question is bargaining unit work; (2) the action 
varies in kind or degree from what has been customary under past established practice; and (3) 
there has been a substantial impact on the bargaining unit. City of New Britain, Decision No. 
3290 (1995) at p. 37. 

The City concedes in its brief with commendable candor that the first two factors have 
been established, leaving only the question of substantial impact on the bargaining unit in 
question. The City contends that the subcontracting in question had no substantial impact on the 
bargaining unit and raises the de minimis and public policy defenses we outlined in New Britain, 
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supra, at p. 37. 
The context in which this dispute arose is important to keep in mind. The workforce was 

small to begin with (eight) and five of these employees had health problems which interfered 
with their ability to work to a greater or lesser degree. There were only three able bodied 
employees in the Park and Recreation Department. The City was engaged at this time in a major 
renovation of Fuessenich Park which added substantial additional duties to the workload. 
Despite substantial efforts by these employees, not all of the work could be accomplished even 
though the City increased the regular work week from 37.5 hours to 40 hours and substantial 
overtime was being worked. Citizens were complaining about the conditions of the parks. 
Employees were complaining about the excessive workload. 

Mayor Grynuik decided to address this problem by contracting out the trash collection in 
the parks, allowing the employees to spend their time performing work more in keeping with 
their skills. We do not believe that this action had any substantial adverse impact upon the 
bargaining unit. 

The length of the regular work week was increased substantially in May 1997. Although 
there was a slight decline in the amount of overtime worked between the periods July-September 
in 1996 and in 1997, a substantial amount of overtime continued to be worked after the 
subcontracting occurred. (See Ex. 10). (The decline may have been due to other factors, such as 
the filling of vacancies. The record is not clear in this regard). Even after the subcontracting had 
occurred, the workload in the Park and Recreation Department remained at a level that caused 
some of the employees to complaint of burnout. Mayor Grynuik gave assurances to the Union 
that there would be no layoffs in the Street and the Park and Recreation Departments as a result 
of the subcontracting. This evidence establishes that the subcontracting did not have a direct 
adverse impact on the bargaining unit nor did it impair reasonably anticipated work 
opportunities. 

Additionally, we find that the action of the City in this case is not the kind that generated 
fear of future encroachment upon bargaining unit work. The subcontracting was directed at a 
very specific situation and does not lend itself to being enlarged at a later date. It is also unlikely 
that the City could use its actions in this case to successfully justify contracting out other 
bargaining unit work. Considering all of these facts, the subcontracting did not have a 
substantial adverse impact on the bargaining unit. Therefore, the prima facie case was not 
established, and we will dismiss this complaint. 

In the light of our decision on the prima facie case, it is not necessary to discuss the 
City=s defenses. However, we feel obliged to comment on the City=s de minimis and public 
policy defenses. The City argues that the subcontracting should be considered de minimis since 
the amount of solid waste in question was only 15 tons of the 30,000 tons generated by the City. 
If this were the proper comparison, we would probably agree. However, given the focus in the 

New Britain analysis upon impact on the bargaining unit, the inquiry should be on the amount of 
bargaining unit work involved. Here, by the City=s own calculations, two of a small number of 
employees were spending two days per week on trash collection work. This was not de minimis. 
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The City=s decision to subcontract was based upon workload. It was also based in large 
part upon cost savings to be achieved by subcontracting. We would caution that we do not 
consider cost savings per se to be within the public policy defense to a charge of unilateral 
subcontracting of bargaining unit work. 

Since we have determined that the City did not violate the Act by its actions, it did not 
violate the terms of the stipulated award which required it to bargain in accordance with MERA. 

Finally, the complaint in MPP-19,229 includes the subcontracting of the collection of six 
barrels handled by the Street Department. Insufficient evidence to support a violation of the Act 
was presented; therefore we will dismiss this portion of the complaint as well. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the complaints filed herein be, and the same hereby are, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

David C. Anderson

David C. Anderson

Acting Chairman


Patricia V. Low

Patricia V. Low

Alternate Board Member


Paul D. Abercrombie

Paul D. Abercrombie

Alternate Board Member
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 4th day of 
March, 1999 to the following:


Attorney Jason W. Cohen

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Victor M. Muschell

Muschell, Phalen & Simoncelli

104 Church Street

Torrington, Connecticut 06790


Nicholas D'Andrea, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Mary Jane Gryniuk, Mayor

City of Torrington

Municipal Building, 140 Main Street

Torrington, Connecticut 06790


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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