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DECISION AND ORDER AND DISMISSAL OF COMPLAINT 

On November 10, 1997, the City of Waterbury (the City) and the Waterbury Board of 
Education (the Board of Education) filed a complaint with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that Local 353, Council 4, AFSCME, AFL-CIO (the 
Union) engaged in practices prohibited by ' 7-470 (b)(2) of the Municipal Employee Relations 
Act (MERA or the Act) by repudiating the collective bargaining agreement between the City and 
the Union. Specifically, the City contends that it was forced to defend against grievances filed 
by the Union on behalf of two probationary employees who were terminated, even though 
termination grievances of probationary employees are expressly prohibited by the terms of the 
collective bargaining agreement. 

On January 20, 1998, the Union filed a complaint with the Labor Board, alleging that the 
City had engaged in practices prohibited by ' 7-470(a)(6) of the Act by refusing to comply with 
a grievance settlement rendered by the City's Personnel Director reinstating the two probationary 
employees. 

After the requisite preliminary steps were taken, the parties signed and submitted a 



Stipulation of Facts and Exhibits, received by the Labor Board on March 10, 1998. The City's 
brief was received by the Labor Board on March 26, 1998 and the Union=s brief was received on 
March 30, 1998. 

The Union filed a reply brief on April 13, 1998 and the City's reply brief was received on 
April 20, 1998. 

Based on the entire record before us, including the stipulation of facts, we make the 
following findings of fact and conclusions of law and we issue the following order. 

FINDINGS OF FACT 

The following findings of fact are based on the stipulation of the parties and the record 
evidence. 

1. The City of Waterbury (City) is a municipal employer within the meaning of the Act. 

2. The AFSCME, Council 4, Local 353, (AUnion@) is an employee organization within the 
meaning of the Act and at all times material was the exclusive bargaining representative of the 
custodians employed by the Department of Education (ADepartment@). 

3.	  On November 10, 1997, the City filed prohibited practice Complaint No. MEPP-19,535. 
(Exhibit No. 1). 

4. On January 20, 1998, the Union filed prohibited practice Complaint No. MPP-19,693. 
(Exhibit No. 2). 

5. Under the City of Waterbury Charter (ACharter@), the Mayor of Waterbury, as the Chief 
Executive Officer, is vested with the exclusive authority to sign contracts on behalf of the City. 
The 1996-1999 Blue Collar Contract was signed by the mayor on behalf of the City. (Exhibit 
No. 3 and Exhibit No. 4). 

6. At no time was the Director of Personnel authorized to alter, amend or violate the parties' 
collective bargaining agreement by the Charter or the Mayor. All changes to the collective 
bargaining agreement must be agreed to and signed by the Mayor. 

7. Under the terms of the parties' 1996-1999 collective bargaining agreement, the 
probationary period for new employees in the competitive division is extended to one calendar 
year. (Exhibit No. 4). 
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8. Article III, Section 13 of the 1991-1996 collective bargaining agreement and Section 10 
of the 1996-1999 collective bargaining agreement state that: 

During the probationary period new employees in the competitive

division shall have a right or recourse to the Grievance Procedure

(prescribed in Article XI hereof) except that they shall have no

such right to grieve their termination of employment which occurs

prior to the completion of their probationary period.

(Exhibit No. 4).


9. Article XI of the parties' collective bargaining agreement contains a three step internal 
grievance procedure: Step 1 to the immediate supervisor, Step 2 to the department head, Step 3 
to the Director of Personnel. (Exhibit No. 4). 

Step 3 states, in pertinent part, as follows: 

Step 3. If an employee is dissatisfied with the department head=s 
decision (rendered pursuant to Step 2 hereof), the employee may 
request, in writing, a review of the alleged grievance by the 
Director of Personnel. Such request must be accompanied by a 
statement of all the fact [sic] and of the nature of the grievance and 
also by all written answers given thereto. Such request for review 
must be presented to the office of the Director of Personnel within 
seven (7) working days of the date of the receipt of the Department 
Head=s answer. Copies of the said written request for review (by 
the Director of Personnel) shall be sent by the employee, or his 
authorized representative, to the Department Head at the time that 
the grievance is filed with the Director of Personnel pursuant to the 
procedures outlined in this Step 3. The Director of Personnel 
shall convene a meeting within five (5) working days of the receipt 
of the Step 3 request for review. 

The Director of Personnel, or his designated representative, and 
witnesses, the Department Head or his designated representative, 
and witnesses, shall attend the said meeting for the purposes of 
reviewing the grievance. Within seven (7) working days of the 
date of the meeting, the Director of Personnel shall render his 
recommendation, in writing, to the employee and his authorized 
representative and shall send a copy of his recommendation at the 
same time to the Department Head. 

Section 3. In the event a satisfactory solution to the grievance 
does not result by following the grievance procedure established in 
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Section 2 hereof, then the Union, within ten (10) working days of

the receipt of the decision of the Personnel Director (in Step 3 of

the Grievance Procedure) may request the Connecticut State Board

of Mediation and Arbitration to provide mediation service.


Section 4. In the event that mediation does not resolve the

grievance, then the Union may request the Connecticut State Board

of Mediation and Arbitration to provide arbitration service; which

request for arbitration service shall be made to the State Board of

Mediation and Arbitration, in writing, with a copy of the request to

the Personnel Director, within ten (10) working days subsequent to

the written or verbal statement by the Mediator that he is unable to

resolve the grievance through the mediation mechanism.

***


10. Article XI, Section 9, of the parties' collective bargaining agreement allows any demoted, 
suspended or discharged employee to process a grievance by commencing the processing in 
accordance with Step 3 of the Grievance Procedure within five (5) working days of the effective 
date of the action. (Exhibit No. 4). 

11. The Civil Service Commission for the City of Waterbury is authorized by the Charter to 
create and administer competitive examinations and to establish lists for appointment and 
promotion. (Exhibit No. 11B). 

12. The Civil Service Commission is authorized by the Charter to establish Rules and 
Regulations. (Exhibit No. 11B). 

13. The Civil Service Commission adopted the following Civil Service Rules and Regulation 
(ACSRR@) which has not been superseded by the parties' collective bargaining agreement. 
Chapter XII Section 2(b), states: 

***

Disciplinary action as listed in Section 1 of this Chapter may be

taken without the issuance of a written warning for the types of

causes listed below but not restricted to this list but for an action

detrimental to the interest of the City:

***

(7) Discovery of a false statement in an application which had not

been detected previously. (Exhibit No. 11B).

***


14. On or about April 15, 1997, the Union filed a grievance on behalf of Richard Wilkerson, 
a Custodian I, who was terminated during his initial probationary period by the Department of 

4




Education and pursued the grievance to Step 3 of the grievance procedure. On or about April 28, 
1997, Personnel Director, Edmund Jayaraj, issued a ruling in which he stated: 

Union grievance is denied. City objected, the hearing officer had 
no jurisdiction to hear the matter. After reviewing the contract, I 
conclude, the matter is outside the jurisdiction of a grievance 
process. (Exhibit No. 5). 

15. On or about January 29, 1997, Mr. Robert Nolan (ANolan@) submitted an application for a 
Custodian I position with the Civil Service Commission for the City of Waterbury. In response 
to the question: AHave you ever been convicted of an offense against the law (including military 
offenses), or forfeited collateral, or are you now under charges for any offense against the law?@, 
Nolan checked the box indicating no. (Exhibit No. 6). 

16. On or about January 31, 1997, Mr. John Luccia (ALuccia@) submitted an application for a 
Custodian I position with the Civil Service Commission for the City of Waterbury. In response 
to the question: AHave you ever been convicted of an offense against the law (including military 
offenses), or forfeited collateral, or are you now under charges for any offense against the law?", 
Luccia check the box indicating no. (Exhibit No. 7). 

17. By letter dated July 21, 1997 Nolan was notified that he was being certified for the 
position of Custodian I by the Personnel Director. (Exhibit No. 8). 

18. By letter dated July 31, 1997 Luccia was notified that he was being certified for the 
position of Custodian I by the Personnel Director. (Exhibit No. 9). 

19. In accordance with P.A. 94-221, Nolan and Luccia completed form DPS-125C and were 
finger printed to allow the Department to perform the legislatively mandated background checks. 

20. Nolan was hired by the Department of Education as a Custodian I effective August 1, 
1997. 

21. Luccia was hired by the Department of Education as a Custodian I effective August 22, 
1997. 

22. In September of 1997, the Board of Education was notified that the background checks 
performed on Nolan and Luccia had produced evidence that both employees had criminal 
records. 

23. By letter dated September 19, 1997, Nolan and Luccia were notified that they were being 
considered for termination for falsifying their application form. On or about October 7, 1997, 
the Department provided Nolan and Luccia with a pre-termination hearing at which Nolan and 
Luccia appeared with Union representation. (Exhibit No. 10). 
24. By letters dated October 7, 1997, Nolan and Luccia were notified that their employment 
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with the City of Waterbury, Department of Education was terminated effective October 20, 1997 
for falsifying an employee application. The Department stated that the action was being taken in 
accordance with Civil Service Rules and Regulations. A copy of the termination letter was sent 
to Civil Service. (Exhibit Nos. 11A, 11B). 

25. Nolan and Luccia were still probationary employees at the time that their employment 
with the Department of Education with the City of Waterbury was terminated. 

26. On or about October 9, 1997, the Union filed grievances on behalf of Mr. Nolan and Mr. 
Luccia claiming that they had been unjustly terminated. (Exhibit No. 12). 

27. On or about October 23, 1997, the Personnel Director held Step 3 hearings on the 
grievances submitted by the Union on behalf of Nolan and Luccia challenging their terminations. 
(Exhibit No. 13). 

28. At the October 23, 1997 grievance hearing, the Department submitted Article III Section 
12 of the 1996-1999 contract concerning the probationary employees= inability to file a grievance 
concerning the termination of their employment prior to the completion of their probationary 
period. The Department argued that the terminations of Nolan and Luccia were not subject to 
the grievance procedure. (Exhibit No. 13). 

29. At the October 23, 1997 hearing, the Union argued that the Grievants were not 
terminated for just cause. 

30. By letter dated October 24, 1997, the Personnel Director notified the Grievants and 
Department that he found that they had not been dismissed for just cause and that the Grievants 
should be reinstated to their positions. The Personnel Director made no ruling on the 
Department=s claim that the Union could not file a grievance on behalf of the probationary 
employees. (Exhibit No. 14A, 14B). Pursuant to #9 above, no request for Mediation and 
Arbitration was made by either party. 

31. After consulting with Corporation Counsel for the City of Waterbury, the Department 
notified Nolan and Luccia and the Union by letter dated October 24, 1997, that the Department 
was not accepting the Personnel Director=s recommendation to reinstate the former employees. 
The Department took the position that the Personnel Director did not have the authority to hear 
the grievance or to render a binding determination on the grievance. In lieu of grievance 
proceedings, Nolan and Luccia were offered informal conferences to discuss their terminations. 
(Exhibit Nos. 15A, 15B). 

32. On November 13, 1997, Nolan and Luccia were provided with post termination 
conferences with the Department pursuant to Labor Board decision numbers 1729, 1191 and 
1191A. Nolan and Luccia appeared at the post termination conference with Union 
representation. (Exhibit Nos. 16A, 16B, 16C). 
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33. The Department reviewed the comments made by Nolan and Luccia as a result of the 
post termination conferences. The Department found no reason to rescind the terminations of 
Nolan and Luccia and notified them of their decision (Exhibit Nos. 17, 18). 

CONCLUSION OF LAW 

1. The Union repudiated the collective bargaining agreement between the parties when it 
pursued, through the steps of the grievance procedure, the termination grievances of 
probationary employees Nolan and Luccia. 

2. The Employer did not violate the Act by refusing to abide by the Personnel Director=s 
recommendation that Nolan and Luccia be reinstated because the recommendation was not a 
grievance settlement agreement. 

DISCUSSION 

The Employer claims that, by pursuing the termination grievances of probationary Board 
of Education employees Nolan and Luccia, in the face of a clear prohibition in Article III, 
Section 10 of the collective bargaining agreement, the Union has repudiated the collective 
bargaining agreement. 

We have often stated that there are three ways in which repudiation may occur. The first 
is where the respondent party has taken an action based upon an interpretation of the contract 
and that interpretation is asserted in subjective bad faith by the respondent party. The second is 
where the respondent party has taken an action based upon an interpretation of the contract and 
that interpretation is wholly frivolous or implausible. The third type of repudiation does not 
involve assertion of an interpretation of the contract by the respondent, but instead, the 
respondent either admits or does not challenge the complainant=s interpretation of the contract 
and seeks to defend its action on some collateral ground which does not rest upon an 
interpretation of the contact. If the respondent=s defense does not excuse its actions, we will find 
repudiation if the respondent=s action was contrary to its clear contractual obligation. Norwich 
Board of Education, Decision No. 2508 (1986) and cases cited therein. 

Here the parties dispute the meaning of Article III, Section 10 of the contract. The 
Union contends that the City=s unfettered right to terminate during the probationary period only 
extends to terminations for unsatisfactory work performance; terminations for other reasons are 
grievable. The City disagrees. 

We find that the contract language is clear that probationary employees do not have the 
right to pursue termination grievances and the Union's defenses do not justify its actions. The 
collective bargaining agreement makes no exception to the prohibition against a probationary 
employee grieving his termination. Even assuming, arguendo, that the City was somehow 
limited in its right to terminate probationary employees, the collective bargaining agreement is 
clear that the Union had no recourse to the grievance procedure to challenge such a termination. 
Therefore, we conclude that the Union's interpretation of Article III, Section 10 is implausible 
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and frivolous and that it has repudiated the collective bargaining agreement. 

The Union's "boot strap" argument that its interpretation is not frivolous because the 
Personnel Director ordered the reinstatement of Nolan and Luccia does not change our 
conclusion. We do not know why the Personnel Director issued such an order in this matter; he 
did not even discuss the Department's argument regarding Article III. In any event, as discussed 
below, the Personnel Director's role in the grievance procedure is merely to make a 
recommendation to the Department regarding disposition of the grievance. Based on this and on 
the clear language of Article III, we do not find Jayaraj's action to justify the Union's pursuit of 
these grievances. 

In MPP-19,693, the Union contends that the Employer failed to comply with the valid 
October 24, 1997 settlement agreement of the Personnel Director reinstating Nolan and Luccia. 
The Union's argument fails, based on the wording of Step Three, which provides that the 
Personnel Director shall render a recommendation to the employee, his authorized representative 
and the Department Head. Section III does not state that the Personnel Director's decision is 
binding on either party, but it does provide that, if a satisfactory solution to the grievance does 
not result, the Union may take the matter to the State Board of Mediation and Arbitration. The 
Union did not attempt to avail itself of this contractual mechanism, even after being informed by 
the Department that it did not intend to reinstate the two individuals. 

Further, that the Personnel Director ordered reinstatement of the two individuals does 
not, in our opinion, make a valid settlement agreement for he exceeded his authority per the 
collective bargaining agreement. He was authorized to recommend a resolution, not to issue an 
order.1  For the aforesaid reasons, we conclude that the Employer did not violate ' 7-470(a)(6) of 
the Act. 

We last address the issue of costs and expenses requested by the Employer in litigating 
its prohibited practice complaint. As we have found repudiation because the Union's defenses 
are frivolous and implausible, in the face of clear contractual language to the contrary, we grant 
the Employer's request for fees and costs of litigating the matter before the Labor Board. 
However, we do not award the City any additional costs associated with defending the 
grievances through Step 3. 

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby ORDERED that: 

1We do not find merit to the Employer's argument that the Personnel Director lacked jurisdiction 
to hear the cases. 
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I. The complaint in Case No. MPP-19,693 filed herein be and the same hereby is, 
DISMISSED. 

II. Local 353, Council 4, AFSCME, AFL-CIO cease and desist from filing and processing 
grievances concerning the termination of probationary employees until such time as the 
provisions of Article III, Section 10 of the 1996-1999 collective bargaining agreement are 
changed through bargaining in accordance with the Act. 

III. Take the following affirmative steps which the Labor Board finds will effectuate the 
purposes of the Act: 

A. Pay to the City of Waterbury its reasonable costs and fees associated with filing 
and pursuing Case No. MEPP-19,535 and defending Case No. MPP-19,693. 

B. Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the bargaining unit 
customarily assemble, a copy of this Decision and Order in its entirety. 

C. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty (30) days of the 
receipt of this Decision and Order of the steps taken by the Union to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Rayond Grebey 
Board Member 

Wendella A. Battey 
Wendella A. Battey 

Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th day of 
January, 1999 to the following:


Corporation Counsel

City of Waterbury

City Hall, 236 Grand Street

Waterbury, Connecticut 06702


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Robert D. Pezze, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

_______________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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