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DECISION, ORDER AND PARTIAL DISMISSAL OF COMPLAINT 

On April 19, 1995, the Connecticut State Employees Association, Engineering, Scientific 
& Technical Bargaining Unit (the Union or P-4) filed a complaint with the Connecticut State 
Board of Labor Relations (the Labor Board) alleging that the State of Connecticut, Department 
of Social Services (the State or DSS) had engaged and was engaging in practices prohibited by ' 
5-270 of an Act Concerning Collective Bargaining for State Employees (SERA or the Act). 
Specifically, the Union alleges that the State retaliated against bargaining unit members because 
of the Union=s bargaining position concerning a flextime agreement between the parties. On 
October 23, 1995 and January 26, 1996, the Union filed its first and second Asupplement@ to the 
complaint alleging that the State repudiated the flextime agreement.1 

After the requisite preliminary steps were taken, the matter came before the Labor Board 

1 The additional allegations were contained in documents entitled Asupplement to the complaint@. 
We have treated these supplements as amendments to the complaint as provided for in ' 5-273-30 of the 

Regulations of Connecticut State Agencies. 



for a hearing on September 24, 1997. Both parties appeared, were represented and allowed to 
present evidence, examine and cross examine witnesses and make argument. Both parties filed 
post hearing briefs which were received by the Labor Board on May 9, 1998. Based upon the 
entire record before us, we make the following findings of fact and conclusions of law and we 
issue the following partial order and dismissal of complaint. 

FINDINGS OF FACT 

1. The State of Connecticut Department of Social Services is an employer within the 
meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material has been the exclusive bargaining representative for Athe State employees whose job 
titles are placed in the certification of the Engineering, Scientific & Technical Unit (P-4)@. (Ex. 
2). 

3. At all times material to the present dispute there was a collective bargaining agreement in 
effect between the parties. The collective bargaining agreement, with effective dates of July 1, 
1994 to June 30, 1997, states in relevant part in Article 16, Section One: 

Employees who are temporarily (defined as the duration of the assignment or 
project, but not more than six (6) months), assigned to work [sic] schedule 
different from the standard work schedule shall receive a premium of twenty 
percent (20%) of their straight time pay for all hours worked different from the 
standard work schedule, or, shall be paid time and one-half in conformity with the 
requirements for overtime specified in the overtime article. The above is meant to 
apply to situations such as, but not limited to, Arrigoni Bridge or the Truck 
Weight Study but are not meant to apply to the Slattery case or Article 17, Section 
Five. Employees receiving this premium shall not be eligible to receive shift 
differential as provided for in Section Two. 
(Ex. 2 and 2A). 

4. On or about September 27, 1984, the State Department of Income Maintenance (DIM) 
and the Union entered into an AAgreement in the Matter of Department of Income Maintenance 
Flextime Program and Policy@, which provided for a voluntary flextime pilot program to be in 
effect for a six-month trial period. (Ex. 3). 

5. On January 14, 1988, DIM and the Union entered into a ALetter of Understanding@ 
concerning flextime policies and procedures. The policy provides for, inter alia, a 4-day work 
week as an option for all employees in the bargaining unit, subject to operating needs. Paragraph 
12 of the agreement specifically reserves to DIM the right to interrupt the 4-day work week 
under certain circumstances as follows: 

The Department reserves the right to interrupt a 4-day work schedule to 
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accomplish a major department initiative, if required. The EMS would be such an

initiative. Should some component of that project or another require a 5-day

work schedule for its successful completion, the department may temporarily

change 4-day schedules to 5-day schedules. The department would make such a

change as a last resort and would give employees as much notice as possible, but

not less than 30 days. Any such temporary change will be made in accordance

with Article 16 of the P-4 contract.

(Ex. 4).


6. At or about the same time in 1988, DIM entered into similar agreements with the P-2, 
NP-3, and P-5 bargaining units. (Ex. 21A, 22, and 23A). 

7. By Public Act 93-262, the Connecticut State Legislature enacted a law which 
consolidated DIM, the Department of Human Resources, and the Department on Aging into one 
department called the Department of Social Services (DSS). After the agency consolidation, all 
employees of DIM became employees of DSS, effective July 1, 1993, including those employees 
in the P-4 bargaining unit. (Ex. 5). 

8. Prior to the merger of the agencies, by memorandum dated June 2, 1993, Audrey Rowe, 
then Commissioner of DIM, informed all DIM employees that the agency was studying 
operational needs with respect to the 4-day schedule and that, for the interim, current employee 
schedules would remain in effect. (Ex. 6). 

9. By memorandum dated March 31, 1994, Audrey Rowe, the then newly appointed 
Commissioner of DSS, informed all DSS employees that Deloitte and Touche, a consulting firm, 
had been hired to assist the agency in developing and implementing a flextime policy in 
conjunction with the Labor/Management Council. (Ex. 8). 

10. From April 1994 through September 1994, DSS and representatives from all of the DSS 
bargaining units met on several occasions to negotiate a flextime program and policy. (Ex. 9, 10, 
11, 12, 13 and 14) 

11. By October 1994, all bargaining units except the P-4 and the NP-2 bargaining units had 
agreed upon the terms of a flextime policy with DSS, which agreements provided for flexible 
hours and a 4-day schedule. The new policy replaced the agreements made in 1988 for those 
units that agreed to it. (Ex. 18, 19, 21B, 22A, and 23). 

12. Although the Union and DSS exchanged proposals regarding a modified flextime policy 
for the P-4 unit, an impasse was reached, leaving the 1988 flextime agreement between DIM and 
the Union in full force and effect for the members of the P-4 unit. (Ex.19). 

13.  On October 20, 1994, Pat Giardi, then Acting Commissioner of DSS, issued a 
memorandum to all DSS staff regarding the parameters of the new DSS Flexible Work Schedule 
program which specifically excluded members of the P-4 and the NP-2 bargaining units. (Ex. 
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18). 

14. After negotiations regarding the flextime policy commenced in April 1994, during 
several conversations between David Banelli (Banelli), DSS Director of Human Resources, and 
Union President Oscar Gomez (Gomez), Banelli told Gomez that all new employees in the P-4 
bargaining unit who did not work at DIM before the merger were being denied the 4-day work 
week because the Union would not agree to the terms of the new DSS flextime agreement. 

15.  After October 1994, DSS informed any members of the P-4 bargaining unit who were 
granted a 4-day work week, but were not DIM employees before the merger, that they could no 
longer have a 4-day week pursuant to the 1988 agreement. The 4-day work schedule benefit was 
revoked for at least two members of the P-4 unit and denied to all new employees in the P-4 unit. 

16. By memorandum dated January 10, 1995, Banelli provided written guidelines to be used 
for supervisors and managers when considering work schedule changes for employees of the P-4 
unit. In the memorandum, he stated: 

. . . the old DIM employees may be considered for the 4 day work week and Flex 
Time under the old agreement. Former DHR employees and new employees in 
CSEA - P-4 have no rights to the 4 day week. These people are only eligible for 
schedules outlined in their CSEA - P-4 contract. This would mean that no 
employees in these categories may start earlier than 7:00 or work later than 5:00 
(see attached). (Emphasis in original). 

Please advise us if there are individuals falling into these categories that need to

be addressed.

(Ex. 19).


17. Beginning in early 1995, DSS was required to undergo many changes to its benefits 
analysis system due to welfare reform. Welfare reform consisted of numerous legislative 
initiatives including, but not limited to, a change from the traditional town-run general assistance 
programs to a centralized system run by the State; a change from traditional health care to a 
managed care system; and changes mandated by federal block grants which required new time 
limits for benefit eligibility. (Ex. 38). 

18. On June 20, 1995, Deputy Commissioner of DSS, Michael Starkowski (Starkowski) 
wrote a memorandum to Joyce Thomas, Commissioner of DSS, stating: 

Sarah Miller, Pat Wilson-Coker, Ron DeLuca, Dave Banelli and I met with Bob

Curtis from Labor Relations on Monday, June 19, 1995 to discuss elimination or

interruption of the four-day work week.

Some general information per Labor Relations:


DAS: Some P-5 and NP-3 are on four-day work week 
UConn Health Center: P-5 on four-day work week 
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DEP: P-5 and P-4 on four-day work week 

ALL STATE AGENCIES ARE IN THE PROCESS OF PULLING FOUR-DAY 
WORK WEEKS. (Emphasis in original). 

Since there is a specific side letter in the P-3a and P-3b agreements, Labor 
Relations recommended we not pursue the interruption of their four-day work 
week. These agreements specifically state that we have to explain how the four-
day work week adversely affects the efficiency of the agency. Stating that we 
want uniformity for all staff won=t cut it. We=d lose in arbitration. If we force the 
issue and lose in arbitration, it could have an impact on the outcome of any other 
bargaining unit appeals, etc. 

On the good side, welfare reform is defensible for all of the other bargaining 
units. The 60-day (September) window is also good. 

Bob Curtis and Dave Banelli will prepare a draft letter of notification to the other 
six bargaining units. They are also drafting some stronger language that we might 
want to prepare for Lee Voghel to include in his write-up. (It may help if any 
union appeals.) Everyone agreed to this approach. 

Summary 

! Indefinite interruption: P-2, NP-3, P-5, P-1, NP-2, P-4

! All BRS employees in these unions will have four-day work interrupted

! Effective September 1995

! Union notification by the end of June

! P-3a and P-3b(BRS education consultants/voc rehab counselors): four-day work 


week remains (Ex. 44). 


19. In correspondence dated June 27, 1995, Starkowski wrote to the union officials of the 
P-4, P-5, NP-2, P-2, NP-3, and P-1 bargaining units to inform them that, due to welfare reform 
initiatives, DSS was going to interrupt the 4-day schedule for all DSS employees, effective 
September 1, 1995. (Ex. 20, 20A, 20B, 20C, 20D, and 20E). 

20. On September 1, 1995, DSS interrupted the 4-day work schedules for the DSS 
employees in order to better address the changes and demands associated with welfare reform. 
(Ex. 26). 

21. On October 18, 1995, Shannon Rogelstad (Rogelstad), Staff Representative of the Union, 
wrote to Starkowski regarding a meeting held on September 27th with Deputy Commissioner 
Miller and Ms. Peggy Hayward of DSS, concerning the reinstatement of the 4-day work 
schedule. In her letter, Rogelstad stated the Union=s position that Athe ending date can not 
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exceed the six month temporary assignment maximum found in Article 16 of the P-4 contract.@ 
(Ex. 24). 

22. On November 9, 1995, Starkowski responded to Rogelstad=s letter of October 18, 1995 
concerning the reinstatement of the 4-day work schedule, wherein Starkowski stated: 

We are at this point unable to determine the length of time for the interruption of 
the Flexible Schedule Agreement...We are advised of your position concerning 
the contractual language found in Article 16. Unfortunately we have a differing 
opinion as to its interpretation and do not believe these employees have been 
temporarily assigned to work schedules different from the standard work 
schedule. Therefore, your expectations that as of March 1, 1996 employees will 
be returning to the compressed work week is misrepresented.@  (Ex. 25). 

23. As of the date of the last hearing in this matter in September, 1997, DSS had not 
reinstated the 4-day work week for any employees in the Union. 

CONCLUSIONS OF LAW 

1. The State=s denial of the 4-day work week benefit to certain Union members constituted 
bad faith bargaining and a violation of the Act. 

2. The State=s interruption of the 4-day work schedule to implement welfare reform 
initiatives did not constitute repudiation of any collective bargaining agreement. 

DISCUSSION 

The Union alleges that the State violated the Act as follows: 1) the State failed to bargain 
in good faith when it retaliated against certain Union members by eliminating the 4-day work 
week benefit for those who were newly hired by the agency, in retribution for the Union=s 
position on a new flex time policy; and 2) the State bargained in bad faith and/or repudiated the 
contract and the 1988 letter of understanding when it terminated the 4-day work week schedule 
on September 1, 1995. (Union=s Brief at p. 1-2). 

The State contends that its decision not to extend the 4-day work week benefit to non-
DIM employees occurred in 1993, predating the merger and negotiations of the new flextime 
agreements in 1994. Therefore, the State argues, the Union cannot prove that the exclusion of 
non-DIM employees from the benefit constituted retaliation for the Union=s refusal to agree to 
the new flextime agreement. As to the Union=s second allegation, the State claims that its 
interruption of the 4-day work week is permitted under paragraph 12 of the 1988 flextime 
agreement between the State and the Union. Specifically, the State claims that welfare reform 
was a Amajor department initiative@ which required the temporary interruption of the 4-day work 
schedules. Further, the State argues that there is nothing in Article 16, Section One of the 
collective bargaining agreement that limits the Ainterruption@ to a six month period as claimed by 
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the Union. 

In this discussion, we will first consider the Union=s allegation of bad faith bargaining. 
Section 5-272(a)(4) of the Act prohibits the State and its bargaining representatives from 
bargaining in bad faith with respect to wages, hours, and conditions of employment. Whether a 
party has met its obligation to bargain in good faith is most often a subjective determination 
reached following a careful examination of the totality of the circumstances. State of 
Connecticut, Decision No. 2456 (1986). 

The parties engaged in negotiations regarding modifications to the flex time agreement 
from April to September, 1994. Having failed to reach an agreement to modify the flex time 
policy, DSS and the Union continued to operate under the 1988 flex time agreement with respect 
to the P-4 members. When the State was unable to convince the Union to agree to a modified 
flex time agreement, which had been agreed to by the other unions representing Department 
employees, it began to deny four day schedules to P-4 members. The testimony of Union 
President Gomez, regarding the State=s motives for this action, was unrefuted and most telling. 
Human Resources Director Banelli made it clear to Gomez on several occasions that employees 
who were new to the P-4 unit (either newly hired to DSS or not previously employed by DIM in 
the P-4 unit) would not receive the same benefits as those who were employed by DIM in the P-
4 unit before the merger, because of the Union=s refusal to agree to the new flextime agreement. 

The State does not offer any legitimate explanation as to why it determined that new 
bargaining unit employees should be denied bargained-for benefits to which other P-4 employees 
were clearly entitled. Instead, the State defends its actions by arguing that Audrey Rowe=s June, 
1993 memo (as cited in Finding of Fact #8) indicated that all employees from the merging 
agencies, or new employees to the unit, would not be afforded the four-day schedule. Since this 
memo pre-dates the flex time negotiations, the State argues that the denial of flex time benefits in 
late 1994 and 1995 cannot be considered retaliation. 

Under the circumstances, we find the State=s action to constitute retaliation against Union 
members because of the Union=s bargaining position regarding the flex time agreement. In this 
regard, Banelli=s undisputed comments make very clear that the State=s motivation was its 
dissatisfaction with the result of the flex time negotiations. Further, there is nothing in Rowe=s 
June, 1993 memo indicating that the four day schedule would be denied to new DSS employees. 
A fair reading of that memorandum only indicates that the benefit of the 4-day work schedule, 
enjoyed by all DIM employees at that time, would remain until otherwise negotiated. Similarly, 
we find that subsequent memoranda cited by the State in its brief do not make the denial of the 
benefit to certain P-4 employees any clearer. It was not until January 10, 1995 that the State 
articulated any other reason for its actions and, as we stated above, the State has offered no 
explanation for its position that the 1988 flex time agreement did not apply to new P-4 members. 
Therefore, we find that the State bargained in bad faith. 

The Union also alleges that the State repudiated the 1988 flextime agreement when it 
interrupted the 4-day work week benefit in September 1995. Specifically, the Union claims that 
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the State was illegally motivated to interrupt the 4-day work week by the Union=s decision not to 
modify the agreement concerning flex time and that such illegal motivation renders the State=s 
action a repudiation of that agreement.2 

Repudiation of an agreement such as the one in this instant matter will be found in only 
the same limited circumstances as repudiation of a full collective bargaining agreement. In Town 
of Plainville, Decision No. 1790 (1979), the Labor Board stated: 

Under our consistent decisions...we have jurisdiction here only to determine 
whether the Town repudiated the agreement [of May 10, 1973], by flouting its 
clear and unequivocal commands. If not, then we do not have jurisdiction to 
decide whether there has been a mere breach of the agreement. 
Town of Plainville, supra at 6. 

In this case, we are not clearly convinced by the Union=s evidence that welfare reform 
was not the reason for the State=s interruption of the 4-day work week. Thus, we cannot say that 
the State has repudiated that portion of the flex time agreement that allows for interruption of 
this benefit only for a Amajor department initiative@. Specifically, we cannot draw any 
conclusions from the testimony that indicated that the State has accomplished other seemingly 
larger projects in the past without interruption of the schedule. Even assuming that those other 
projects were larger in scope, there can be no doubt that the welfare reform was a major event in 
the Department of Social Services. As such, it is certainly plausible that the State was justified 
in categorizing this as a major department initiative and relying on such to interrupt the 4-day 
work week. 

2 In its complaint, the Union originally alleged that the State repudiated the side agreement by 
refusing to approve the requests of the Union members to work five day flex schedules after the 
interruption of the 4-day work week option. The Union also alleged repudiation of Article 16 of the 
collective bargaining agreement when the State continued the interruption of the 4-day work week for 
more than six months. In its presentation of evidence and its brief the Union shifted the focus of its 
allegations to the State=s alleged spurious reasons for interrupting the 4-day work week. This allegation 
was thoroughly explored at hearing and the State was allowed full opportunity to examine and cross-
examine witnesses in defense of the allegation. Inasmuch as the Union has not briefed the original 
allegations of repudiation, we consider them abandoned and only address the remaining allegation as 
developed at hearing and in its brief. 
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We also find that Deputy Commissioner Starkowski=s June 1995 memo to Joyce Thomas 
does not prove that welfare reform was not the motivating factor in interrupting the 4-day work 
week. In this regard, the memo speaks of welfare reform as a legitimate reason for interrupting 
the schedule. Additionally, even if the State was also interested in uniformity of schedules, the 
memo simply does not support a finding that welfare reform was not the motivating factor for the 
State=s actions in September 1995. 

Based on the above we conclude that the State=s position with regard to the 4-day work 
week was plausible and therefore, the State did not repudiate the side agreement by its action. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by an Act Concerning Collective Bargaining for State Employees, it is hereby 
ORDERED that: 

I. The State cease and desist from denying benefits to bargaining unit members because of 
the Union=s refusal to agree to a new flextime agreement. 

II. The State of Connecticut shall take the following affirmative steps which the Labor 
Board finds will effectuate the purposes of the Act: 

(a) Make whole all bargaining unit employees who were denied a 4-day schedule or who had 
such a schedule revoked, for all losses suffered as a result of the State=s actions, until September 
1, 1995 when the benefit was interrupted for all employees. 

(b) Post immediately and leave posted for a period of sixty (60 ) days from the date of 
posting, in a conspicuous place where employees of the bargaining unit assemble, a copy of this 
Decision and Order and Partial Dismissal of Complaint in its entirety. 

(c) Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within (30) days of receipt of this 
Decision and Partial Dismissal of Complaint of the steps taken by the State of Connecticut to 
comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS* 

John H. Sauter 
John H. Sauter 
Chairman 

Thomas Gutteridge 
Thomas Gutteridge 
Board Member 

*Former Alternate Board Member Richard McCostis resigned prior to issuance of this decision. 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th day of 
January, 1999 to the following:


Attorney Robert J. Krzys

1010 Wethersfield Avenue, Suite 205

Hartford, Connecticut 06114


Attorney Ellen M. Carter

OPM, Office of Labor Relations

450 Capitol Avenue

P.O. Box 341441

Hartford, Connecticut 06134


Kenneth E. Jacobs

Staff Representative

CSEA

760 Capitol Avenue

Hartford, Connecticut 06106


RRR 

RRR 

_____________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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