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DECISION AND DISMISSAL OF COMPLAINTS 

On August 9, 1996, Local 1303-l 5 1, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint in Case No. MPP-18,415 with the Connecticut State Board of Labor Relations (the 
Labor Board) alleging that the Town of Plymouth (the Town) had engaged in practices 
prohibited by 5 7-470 of the Municipal Employee Relations Act (the Act or MERA) which 
complaint was amended on January 10, 1997. The Union alleges that the Town unilaterally 
changed the job description for the Assistant Town Clerk, a bargaining unit position, and refused 
to negotiate with the Union over the changed position. 

On January 8, 1997, the Union filed a complaint in Case No. MPP-18,800, alleging 
that the Town had unilaterally changed terms and conditions of employment by imposing a 
written test for the position of Assistant Town Clerk without negotiating with the Union. 

On April 1, 1997, the Town filed a complaint in Case No. MEPP-18,999 with the Labor 
Board, alleging that the Union had violated 5 7-470(b)(2) of MERA by failing and refusing to 
provide the Town, pursuant to its request, with a copy of a tape recording used by the Union in 
an informal conference held on October 2, 1996 in connection with MPP-18,415. 



After the requisite preliminary steps had been taken, the consolidated matters came before 
the Labor Board for hearing on April 22, 1997 and December 9, 1997. All parties appeared, 
were represented and allowed to present evidence, examine and cross-examine witnesses and 
make argument. Both parties filed post--hearing briefs, which were received by the Labor Board 
on February 3, 1998. Based on the entire record before us, we make the following findings of 
fact and conclusions of law and we dismiss the complaints. 

FINDINGS OF FACT 

1. The Town is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all relevant times has 
represented a bargaining unit consisting of “all Town of Plymouth secretarial, clerical and 
custodial employees, including Recreation Department maintenance and all dispatchers, 
excluding the Executive Secretary and Supervisors as defined in the Act.” (Ex. 1). 

3. At all times material herein, the Town and the Union were parties to a collective 
bargaining agreement covering the period July 1, I994 to June 30, 1997. (Ex. 1). 

4. Included in the collective bargaining unit is the position of Assistant Town Clerk, 
classified as Clerk-Typist, Labor Grade 4. (Ex. 1). 

5. The position description for Assistant Town Clerk states as follows: 

TITLE: Assistant Town Clerk 
GENERAL DESCRIPTION 

This is responsible clerical and administrative work involving the recording and 
administration of land, vital statistics and election documents for the Town Clerk’s 
office. 

Work involves responsibility for the storage and retrieval of documents, maps, 
records, and files and for the administration of application and filing procedures. 
Duties include receiving, recording, filing, and indexing documents, registering 
voters and recording voter and election information, issuing licenses and permits 
and routine clerical tasks. This position also has the responsibility for making 
routine records management technical decisions. The work requires that the 
employee have considerable knowledge, skill and ability in every phase of the 
records management responsibilities of a Town Clerk’s office. 
(Ex. 2). 

6. Prior to 1996, the Town Clerks office consisted of Town Clerk Janet Scoville and 
Assistant Town Clerks Janet Circle and Joan Heverle. In July, 1996, Circle resigned. 
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7. Thereafter, Town Clerk Scoville drafted and posted an internal job posting for Labor 
Grade 4 Clerk Typist listing, among other requirements, that the applicant “must have 
background in real estate”. The newspaper advertisement for the position did not include that 
reference. (Exs. 3, 10). 

8. After review of applications, Scoville interviewed four individuals: Carol Novotasky, 
Cathie Middletown, Doris Isbrecht and Linda Biernacki. Biemacki, a part-time town employee 
and union member, was the only “in-house” candidate. Isbrecht, a former real estate agent, was 
the only individual with a real estate background. 

9. After interviewing each candidate, Scoville explained the terminology and the processing 
of documents in the Town Clerk’s office. She then gave each of the candidates a short written 
quiz. (Ex. 8). 

10. Based on all factors, Scoville appointed Isbrecht to fill the vacant position of Assistant 
Town Clerk in August, 1996. 

11. Article III (Seniority), Section 3.3 of the collective bargaining agreement states, in 
pertinent part: 

“A vacancy or new position shall be filled on the basis of seniority and ability to 
perform the work.” (Ex. 1). 

12. On August 13, 1996 Biernacki filed a grievance over the Town’s failure to appoint her as 
Assistant Town Clerk. (Ex. 4). 

13. On October 2, 1996, an informal conference was held between the parties and an 
Assistant Agent of the Labor Board in the matter of MPP-18,415. In the course of that meeting, 

a tape recording was played by Nicholas D’Andrea, a representative of Council 4, AFSCME, 
which allegedly supported the Union’s position on the MPP and Biernacki’s grievance. At that 
time, the Employer’s representative, Attorney Patrick McHale, and the Labor Board Agent 
requested a copy of the tape. 

14. The Union did not produce the tape (or a copy thereof) and, by letter dated October 23, 
1996, McHale again requested that a copy of the tape be produced. The Union did not respond to 
this request. (Ex. 6). 

15. MPP-18,4 15 was recommended for dismissal by the Labor Board’s Agent and the Union 
filed a timely objection to that recommendation. 

16. By let&; dated March 6, 1997, McHale again requested a copy of the tape recording, 
citing the Employer’s legal right to have such information in preparation for the Labor Board 
hearing to be held in MPP-18,4 15 on April 22, 1997, and for the arbitration of the Biemacki 
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grievance. (Ex. 6) 

17. By letter dated March 17, 1997, the Union, by its representative D’Andrea, refused to 
provide a copy of the tape stating that it was the property of Biernacki. (Ex. 7) 

18. The Board held a consolidated hearing on MPP-18,415, MPP- 18,800 and MEPP-18,999 
on April 22, 1997. At that time, the Board ruled that the tape was presumptively relevant to the 
grievance and prohibited practice complaint and, pursuant to the Employer’s repeated requests, 
the Union was ordered to turn over a copy of the tape. At the conclusion of the hearing that day, 
the Union provided the Employer with a copy of the tape. 

CONCLUSIONS OF LAW 

1. The appointment and removal of Assistant Town Clerks are governed by Corm. Gen. 
Stat. $7-19 and are not mandatory subjects of bargaining. 

2. Terms and conditions of employment of Assistant Town Clerks, other than appointment 
and removal, are mandatory subjects of bargaining. 

3. The Town was not obligated to bargain with the Union regarding any aspect of the 
appointment process for the Assistant Town Clerk. 

4. The Town did not unilaterally change any term and condition of employment of the 
Assistant Town Clerk that is a mandatory subject of bargaining. 

5. A party’s failure to provide relevant information pursuant to request constitutes a failure 
to bargain in good faith and a prohibited practice. 

6. The Union did not fail to provide relevant information in its possession to the employer. 

MEPP-18.999 
DISCUSSION 

We first discuss the Town’s prohibited practice complaint against the Union in MEPP- 
18,999. We find that the relevancy of the information requested is quite clear in a matter such as 
this in which the tape (portions of which were played by the Union representative at the meeting 
of October 2, 1996) was asserted by the Union to “prove” a violation of the contract and the Act. 
Norwalk Board ofEducation, Decision No. 3443 (1993) and cases cited therein at pages 9- 10. 
We do not, however, find a violation by the Union because of the particular circumstances in this 
case. 

Specifically, we find that the record supports a finding that the Union did not have 
possession of the tape until April 22, 1997, the first day of hearing in this matter. Prior to that 
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time, Biernacki had sole possession of the tape. On April 22, 1997 we ordered the tape to be 

produced at which time Biernacki gave the tape to Union attorney Jason Cohen who made 
arrangements with Attorney Patrick McHale for production pursuant to our order. Based on the 

above, we find that, once the Union had actual possession of the tape, it was immediately 
produced for the Town and therefore, we find that there was no violation of the Act. See Town 
of Stonington, Decision No. 3 146 (1993). 

We do note however, that at least part of the confusion regarding the tape might have 
been avoided if Union representative D’Andrea had informed the Town that it was not in 
possession of the tape prior to his letter of March 17, 1997. However, because of the particular 
circumstances here and because Attorney Cohen produced the tape in a timely fashion pursuant 
to our order, we do not find a violation in this matter. 

MPP-18.415 

As a preliminary matter, the Town argues that the Labor Board has no jurisdiction over 
the prohibited practice allegations because the position of Assistant Clerk is a “political 
appointment immune from the influence of collective bargaining”, as a result of the Town 
Clerk’s “exclusive” right to appoint and remove Assistant Town Clerks. The Union counters 

that, because the Town Clerk’s right to appoint assistants is restricted by the Charter’s 
requirement that the Mayor approve all such appointments, the position is properly included in 
the bargaining unit and any changes to the position are negotiable. After careful review of our 
prior decisions, relevant statutes and the arguments of the parties, we conclude that Assistant 
Town Clerks can be properly included in appropriate municipal bargaining units. However, 
appointment and removal of Assistant Town Clerks are not mandatory subjects of bargaining 
pursuant to Conn. Gen. Stat. 57-19. 

There are similarities in the statutes governing the appointment of Deputy Registrars of 
Voters (5 9-192) and Assistant Town Clerks (9 7-19). On several occasions we have concluded 
that Deputy Registrars of Voters are excluded from the Act’s coverage in exercise of our 
discretion under 5 7-471(2), relying in large part on the decision in Perrone v. Morrissey, No. 
106329 (Conn. Super. Ct., Dec. 21, 1995)(Dube, J.) See Town of Stratford, Decision No. 889 
(1969) and City of West Haven, Decision No. 2283 (1984). In Perrone, the court found that the 
appointment and removal of ‘Assistant Town Clerks was a matter beyond collective bargaining 
because of the inherently political nature of the Town Clerk job and the need for a person in that 
elected position to be assisted by supporters. In Stratford, supra, the Labor Board relied on that 
rationale in concluding that “ . ..the legal nature of the [assistant registrars’] tenure and their 
functions is so essentially political that we believe they come more nearly within the spirit of the 
Act’s exclusions than of its inclusions”. 

The re&rd in this case does not allow us to compare the positions of Deputy Registrars of 
Voters and Assistant Town Clerks from the standpoint of how political in nature the jobs are. 
The Deputy Registrar of Voters job may or may not be more political than the Assistant Town 
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Clerk job. However, based upon the record before us, there is no compelling reason to conclude 
that the Assistant Town Clerk job is so political in nature that it should be excluded from 
coverage of the Act.’ 

We do not end our discussion here, however. The fact that we consider Assistant Town 
Clerks to be employees within the meaning of the Act does not compel the conclusion that they 
are subject to all the terms of a collective bargaining agreement or of the Act itself, specifically 
those that govern appointment to and removal from the job. 

The language of 3 7-19 clearly states that a Town Clerk has the right, subject to approval 
by a selectman, to appoint Assistant Town Clerks. (The power to remove is implied by the 
general power to appoint. See State ex rel. Reiky v. Chatfdd, 7 1 Conn. 104, 112 (1898), cited 
in Perrone, supra). The court in Perrone was clear on this subject: “It is determined that the 
Town and City Clerk has the exclusive right to hire and discharge employees of that office and 
that any other municipal officer has no power to enter into any labor contract in violation of that 
right.” In Town of New Mifford, Decision No. 2353 (1985), we stated in Conclusion of Law No. 
5 that, “The Town did not violate the Act when it decided not to reappoint Gronki to her position 
[of Assistant Town Clerk].” In more detail, we said, “More importantly, any right Gronki had to 
continue in the position expired after June 30, 1983 by operation of 4 7-19 of the General 
Statutes unless the Town acted to appoint her to a new term. In this case then, the Union was 
simply wrong in its June 12, 1983 assertion that the Town could not refuse to reappoint Gronki. 
The Town was under no obligation to accede to the Union’s request to continue Gronki in the 
position.” Id, at 
p. 5. Therefore, even though Gronki was a member of the bargaining unit covered by the 
collective bargaining agreement and the Town was obligated to bargain regarding the effects of 
its failure to reappoint her, the decision itself was within the Town’s sole discretion. 

The fact that the Town Clerk’s decision on appointment or removal is subject to approval 
of another elected official (the mayor or a selectman) under 4 7-19 does not alter the fact that 
these personnel actions are outside the scope of collective bargaining requirements. The fact that 
bargaining had occurred on aspects of the Assistant Town Clerk job other than appointment and 
removal does not limit the Town Clerk’s discretion over these two matters. See Perrone, supra. 
The competing interests of respecting a Town Clerk’s statutory right to appoint and remove 
Assistant Town Clerks and the interest in permitting and encouraging the fullest exercise of 
collective bargaining rights are not irreconcilable. 

In summary, we consider the appointment and removal of Assistant Town Clerks to be 
governed by the terms of $ 7-19 and not by the terms of a collective bargaining agreement or by 

I if an appropriate case is presented, perhaps we should reconsider the exclusion of 
Deputy Registrar of Voters from the coverage of the Act. There seems to be no good reason why they 
should not be covered except for appointment and removal. 
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the unilateral change prohibitions of the Act.* It is not necessary or proper to consider whether 
the Town made unilateral changes in the appointment process or in the appointment criteria for 
this position. The appointment and removal of Assistant Town Clerks is not a union’s proper 

concern except as to the effects of such decisions. 

Regarding the Union’s allegation that the Town changed the actual job description for the 
position of Assistant Town Clerk, there is no evidence to support a finding that the position was 
changed in any manner. Indeed, the Union’s only argument in this regard is based on its 
assertion that the selection criteria for the job was changed by adding a “real estate background” 
requirement. As we discussed above, the Town is free to alter the selection process in any 
manner it chooses. There is no evidence, however, that the actual job description was changed. 

Finally, regarding the Union’s allegations that the Employer had an obligation to bargain 
about a new, higher rate of pay, the record reveals that subsequent to the appointment of Isbrecht, 
the parties did bargain over wages for the unit. The Union’s allegation that the Mayor refused to 

bargain is not based on fact: 

As we conclude that the job description has not changed, nor have there been any 
additional job requirements added, we find that there was no change which required bargaining. 
For the same reason, we also conclude that there is no “impact” over which to bargain. 
Therefore, we dismiss MPP- 18,4 15. 

MPP-18.800 

The Union also alleges that the Town unilaterally changed the conditions of employment 
by imposing a written test for the position of Assistant Town Clerk. This case is dismissed for 

the reasons discussed above. 

2 The provisions of tj7- 19 supersede the collective bargaining agreement. Conn. Gen. 
Stat. $7-474(f). Also, because $7- 19 is a more specific statute than MERA, it controls. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaints filed in case nos. MPP-18,415, MPP-18,800 and 
MEPP-18,999 be, and the same hereby are, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

David C. Anderson 
David C. Anderson 
Alternate Board Member 

Patricia V. Low 
Patricia V. Low 
Alternate Board Member 



. 

CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 25th day of 
November, 1998 to the following: 

Attorney Jason W. Cohen 
Gagne & Associates 
1260 Silas Deane Highway 
Wethersfield, Connecticut 06 109 

Attorney Patrick J. McHale 
Shipman & Goodwin 
One American Row 
Hartford, Connecticut 06103 

Nicholas D’Andrea, Staff Representative 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut 0605 1 

Richard G. Covello, Mayor 
Town of Plymouth 
Town Hall Building 
19 East Main Street, Route 6 
Terryville, Connecticut 06786 

Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut 06n5 1 

y Z&ta, Ge$xa&ounsel 
CTICUT STATE BOARD OF LABOR RELATIONS 


