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DECISION AND DISMISSAL OF COMPLAINT

On August 16, 1996, the Wallingford Police Union, Local 1,570, Council 15, AFSCME,
AFL-CIO (the Union) filed a complaint, as amended,’ with the Connecticut State Board of Labor
Relations (the Labor Board) alleging that the Town of Wallingford (the Town or Employer) had
engaged in practices prohibited by 6 7-470 of the Municipal Employee Relations Act (MERA or
the Act) by allowing non-bargaining unit employees to perform traffic control duties.
Specifically, the Union claims that the Town’s actions amount to illegal subcontracting as well as
a contravention of a prior settlement agreement between the parties.

After the requisite preliminary steps had been taken, the parties came before the Labor
Board for a hearing on August 21, 1998, at which time the parties, through counsel, stipulated to
ten exhibits and made opening statements. At that point, the Labor Board requested that the
parties file briefs addressed to specific jurisdictional questions raised ma sponte by the panel.
Both briefs were received on September 18, 1998. The Town filed a reply brief which was

’ The Union amended its complaint on August 3 1, 1998. The Town objected to the amendment
on September 18, 1998. The Labor Board hereby overrules the Town’s objection and allows the
amendment, as discussed more fully herein.



received on September 22, 1998. Based upon this record, we make the following findings of fact
and conclusions of law and we dismiss the complaint, as amended, without further hearing.

FINDINGS OF FACT

1. The Town of Wallingford is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and at all times
relevant hereto has represented a bargaining unit consisting of all regular full-time police officers
employed by the Town.

3. The Union and the Town are parties to a collective bargaining agreement in effect from
July 1, 1996 through June 30, 2000, which contains the following relevant provisions:

Article 7
Extra Dutv

Section 2: The term “Extra Police Duty” for the purposes of this Article shall
mean police duty that is requested by, and performed for a private agency, and
when such Agency is required to pay for such service. The Chief may preclude
the acceptance of certain types of extra duty assignments which are inconsistent
with the interests of the Department and the Town.

***

Section 9: Temporary and non-classified employees shall not be used to fill Extra
Duty assignments. Probationary employees shall not be used to fill Extra Duty
assigmnents  until they have successfully completed the POST Academy and the
Department’s FTO program. (Ex. 3).

4. The Town Charter in effect at all relevant times contains the following provision:

The Police Department shall be responsible for the preservation of the public
peace, prevention of crime, apprehension of criminals, regulation of traffic,
protection of the rights of persons and property and enforcement of the laws of
the state, and the ordinances of the Town, and all rules and regulations made in
accordance therewith. All members of the department shall have the same powers
and duties with respect to the service of criminal process and enforcement of
criminal laws as are vested in police officers by the general statutes. The
constables appointed in accordance with Chapter IV, Section 4 of this charter
shall have none of the foregoing police powers, but nothing herein shall limit the
functions of special constables appointed in accordance with the provisions of the
general statutes. (Ex. 4).

5. Section 7-92 of the Connecticut General Statutes provides:
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The chief executive officer of any municipality may appoint such number of
special constables as he deems necessary to preserve the public peace within such
municipality, who may serve for terms of not more than two years or during any
public celebration or gathering or any riot or unusual excitement, and such special
officers shall have the authority of constables of such town to serve criminal
process and make arrests for commission of crime. The chief executive officer
may appoint special constables: (1) With limited geographical jurisdiction; or (2)
who are appointed at the request of corporations, association or businesses and
who shall: (A) Have jurisdiction only on land controlled by such corporation,
association or business; (B) be deemed for all purposes to be agents and
employees of such corporation, association or business; and (C) be paid for their
services by such corporation, association or business. (Ex. 9).

6 . On or about April 15, 199 1,  the Oakdale Center, a music theater complex located within
the Town (the Oakdaie), received a certificate (Certificate 1099) from the State Department of
Transportation, outlining certain conditions with which the Oakdale was required to comply in
conjunction with an expansion of its facility. The certificate provided in relevant part as follows:

In accordance with Section 14-3 11 of the Connecticut General Statutes, as
revised, it is recommended that the State Traffic Commission issue a certificate to
Oakdale Development Limited Partnership for the proposed Oakdale Center Phase I
located on South Hartford Turnpike in the Town of Wallingford, st$ing that the
operation thereof will not imperil the safety of the public based on the following
requirements:

t**

3. That a police office control signal be installed at the intersection of the
Route 15 ramps and Quinnipiac Street. . .

4 . That a police officer be provided to operate the traffic signal at the
intersection of the Route 15 ramps and Quinnipiac Street during each
performance. The exact liours of manual operation will be determined by the
Wallingford Legal Traffic Authority.

***

10. That a constable be provided for manual traffic control for each event for
enter and exit peak periods at the Oakdale Main Drive and South Hartford
Turnpike intersection. (Ex. 6).

7. On or about September 25, 1992, the Union filed a class action grievance which stated:
“The UNION [sic] has a contract with the TOWN OF WALLINGFORD [sic] to perform or
provide Police services to the Community for a negotiated rate of pay. The TOWN [sic] is now
providing a police service from a second Police agency. This is an ongoing grievance.” (Ex. 5).

This grievance did not involve the Oakdale theater
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8. On September 13, 1994, the Union and the Town resolved the above-referenced
grievance prior to arbitration by signing a settlement agreement which provided:

1) The parties acknowledge that the Civil Preparedness Department is
separate and distinct from the Police Department and that the Police Department
operates independently of Civil Preparedness unless the latter is activated
pursuant to Section 28-7(f) of the Connecticut General Statutes.

2) The Town of Wallingford shall not utilize Civil Preparedness personnel
[auxiliaries] or allow others to utilize them for police duties unless they are
activated pursuant to Connecticut General Statute 28-7[fl.

3) Article 7, Section 8 of the Collective Bargaining Agreement of July 1,
1990, through June 30, 1993, shall be changed to read “Temporary and non-
classified employees shall not be used to fill Extra Duty assignments.”

4) The Union shall withdraw Case No. 9293-A-601 from arbitration.
(Ex. 2).

9. In April of 1996, the State Department of Transportation certificate 1099, referenced in
Finding of Fact 6 was amended to contain the following relevant provisions:

4 . That a constable be provided on show nights to direct traffic at the Cook
Hill Road and South Hartford Turnpike intersection.

***

6. That two constables be provided to manual [sic] the traffic signals at
Cheshire Road and South Hartford Turnpike and the southbound Route 15 off-
ramp to Quinnipiac Street - South Hartford Turnpike. The exact hours of manual
operation will be determined by the Wallingford Legal Traffic Authority.

7. That State Police be provided on Route 15 to monitor traffic for those
periods deemed necessary by the Commissioner of Public Safety. (Ex. 7).

10. At some point thereafter, the Oakdale utilized special constables, appointed by the Mayor
of Wallingford, to perform traffic control duties on event nights. The constables are paid by and
report to the Oakdale, not the Town.

11. On or about August 16, 1996, the Union filed the complaint in the instant case, which
alleged as follows:

4 . On or about July, 1996, the Employer has allowed Oakdale Theater
Constables to direct traffic and operate light boxes on town streets and property;

4



5. Further, a State Police Officer was observed working a construction site on
South Turnpike Road;

6 . These actions would seem to violate the spirit of agreement on Civil
Defense Auxiliaries. (Ex. 1).

12. In November of 1996, the certificate referenced in Finding of Fact 6 was again amended
to contain the following relevant provision: “That a constable be provided on show dates to
direct traffic at the auxiliary drive and South Turnpike road.” (Ex. 8).

13. On or about April 30, 1998, Assistant Agent Kenneth Hampton submitted his Report On
Investigation and Recommendation for Dismissal to the Acting Agent of the Labor Board. (Ex.
10). The Recommendation contained the following additional preliminary findings of fact:

7) In or about February 1993, the Union filed grievance 93-0203-01 alleging
that the Town had violated the contract. That grievance alleged that, “On l/30/93
and l/3 l/93,  the State Police were hired by Defelice Construction Co. On Old
Colony Rd...this  was work that was normally done by Union members of local
1570. Representatives of this construction company had attempted to hire
Wallingford police, but were refused the use of a police cruiser.” This grievance
was withdrawn and not arbitrated.

8) On or about March 4, 1993, the Chief of Police issued General Order 30-
10, “Work Zone Traffic Control Safety.” The General Order stated in relevant
part:

PURPOSE: To clarify the role of the Wallingford Police Department in Work
Zone Traffic Control Safety.
GENERAL: . . .State  regulations mandate that the work crew is responsible for
the safe conditions of the work zone. In addition, there is no legal requirement to
have a flagman present at any work zone. Further, members of the department do
not have the authority to close down any work zone. . .

9) The Union grieved the Order [referenced above] as a violation of Article 17,
Section 10 which states that, “The Town of Wallingford agrees to continue all benefits of
whatever nature presently enjoyed by the employees not covered by the terms of this
agreement.”

10) Arbitrator Frank Logue dismissed the case July 14, 1994, stating at page four of
his decision that (emphasis added)

“To the extent the Union relies on Article 17 Section 10, it must demonstrate that
in the past one of the benefits of being a Wallingford police officer was that police
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were consistently hired to direct traffic at construction sites. A careful review of
the evidence nresented bv the Union reflects an absence of anv testimonv or
exhibits demonstrating that nolice  officers were reauired when traffic needed to be
directed at a traffic site . , . evidence was not offered. let alone received
undisnuted that the direction of traffic at construction sites in the Town of
Wallinrrford  has, in the past consistently been done by police officers.”

11) Amtrak/railroad Police have historically controlled traffic at certain intersections
in Town where roads cross the north/south main rail line. Civilian crossing guards who
are not members of complainant’s bargaining unit are responsible for controlling all
school crossingSites  in town.

CONCLUSIONS OF LAW

1. The extra duty work at issue in this case does not involve a mandatory subject of
bargaining.

2. The Town of Wallingford did not breach the 1994 settlement agreement.

3. The Labor Board does not have jurisdiction to review, challenge or modify State
Department of Transportation traffic regulation requirements.

,

4. The Labor Board does not have jurisdiction to determine whether the Town violated
6 7-92 of the Connecticut General Statutes or whether the Mayor exceeded his authority pursuant
to Town Charter provisions.

5 . The Town did not illegally subcontract any “extra duty” work.

DISCUSSION

We first address the Town’s Objection to the Union’s Request to Amend Complaint. The
Town first objects to the proposed amendment on the grounds of untimeliness; the original
complaint was filed in August of 1996 and the Union seeks to add the new allegation of
subcontracting over two years later. Section 7-471-27 of the Board’s regulations provides: “Any
complaint may be amended by any party or the board at any time before final decision or order,
upon such terms and conditions as the board deems just and proper.” In this regard, we have
recently commented:

We are aware that this Board has been liberal in permitting charging parties to
amend complaints at hearing and to make the presentation of evidence which is
not encompassed in the issue being litigated. However, although these are
administrative hearings and the rules of evidence are not strictly controlling, this
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Board has attempted to apply standards so that a Respondent can at least be aware
of the matter he is expected to defend.

Norwalk Board of E&&ion,  Decision No. 3563 (1998). In this case, the Town argues that the
Union has had ample time to amend the complaint to allege illegal subcontracting, and should be
precluded from asserting it now. We find that the issue of subcontracting, while admittedly
absent from the original complaint, was raised, if not by the parties at the preliminary conference,
then at least by the time that Assistant Agent Hampton issued his Recommendation for
Dismissal. (Ex. 10). We have little doubt that the Town has been aware of the subcontracting
claim and came to the hearing prepared to defend against that charge. Thus, we do not believe
that the Town would be prejudiced in any way by allowing the complaint to be amended to
include and clarify the Union’s position on the allegation of subcontracting.

The Town also claims that the Union has unfairly introduced new factual assertions in its
amended complaint. We agree that many paragraphs of the Union’s amended complaint appear
to extend beyond the amendment contemplated in our on-the-record discussions (although we
acknowledge that some of the allegations raise argumentative, rather than factual, assertions).
However, as discussed below in greater detail, even if we were to accept the Union’s additional
factual allegations as true for the purposes of determining the jurisdictional questions we raised,
our conclusions would remain the same. Thus, while we agree with the Town that the Union
exceeded the scope of the requested amendment by including additional factual allegations, such
allegations do not affect the outcome of this case and therefore the Town is not prejudiced in any
way. Accordingly, we allow the Union’s amendment and overrule the Town’s objections.

We now address the substantive issues we asked to be briefed. First, we asked the parties
to address whether the dispute at issue here involved a mandatory subject of bargaining. The
Union does not dispute that the establishment of extra duty work is not a mandatory subject of
bargaining. In this regard, the Union’s position is consistent with two relatively recent decisions
of this Board in which we concluded that extra duty police work is a permissive, not a
mandatory, subject of bargaining. City of Norwalk, Decision No. 3458 (1996); Town of
Seymour, Decision No. 3583 (1998). Thus, if the work in dispute here, namely traffic
regulation in and around the Oakdale complex, is “extra duty” work, the Union admittedly has no
legitimate claim to the work and the complaint must be dismissed.

In likely recognition of this dilemma, the Union instead argues that the use of constables
rather than bargaining unit members breached the 1994 settlement agreement, in violation of
4 7-470(a)(6) of the Act. Our duty, when presented with such a claim, is simply to interpret the
agreement to ascertain what it requires and then determine if there has been compliance. We will
not find  a valid defense in the fact that a party’s action or inaction, if departing from our
interpretation of what the agreement requires, resulted from a good faith or plausible
interpretation of the agreement’s terms. City of Hartford, Decision No. 2 175 (1983).

The agreement in this case first speaks to “auxiliary” officers appointed and granted

7



power pursuant to an entirely different statutory section, 9 28-7(f).* We, do not find that the use
of constables violates this particular provision of the settlement agreement, the Union’s claim
that constables are a “second police agency” notwithstanding. We next focus on the provision
which amended Article 7 of the contract to read: “Temporary and non-classified employees shall
not be used to fill Extra Duty assignments.” The Union first argues that because the settlement
agreement does not specify that the “employees” in question must be employees of the Town, the
Labor Board must assume that the constables are “temporary” employees of the Oakdale  and
therefore within the scope of the agreement. Alternatively, the Union urges us to conclude that
the constables are employees of the Town as a result of their appointment by the Mayor and their
alleged coverage under Town insurance policies.

Regardless of whose employees the constables might be (or whether they constitute some
other form of worker, such as an independent contractor), the Union’s argument fails because
the constables have not beeli used to fill any extra duty assignments as that phrase is used in the
settlement agreement and in the contract. The contract specifically defines “extra duty work” to
mean “police duty that is requested by, and performed for a private agency, and when such
agency is required to pay for such service.” This is essentially the same definition contained in
the Labor Board’s decision in Town ofSeymour,  Decision No. 3583 (1998). The Oakdale has
ti requested police coverage for traffic regulation from the Town; if they had, the provisions of
Artidle 7 would clearly apply and the instant dispute would not have arisen. Because the work
that the constables are performing for the Oakdale expressly does not fall under the contractual or
Labor Board definition of extra duty work, we cannot find that the settlement agreement is even
implicated in this case.

In addition, we also question how the Town could possibly be held responsible for the
actions of a third party. In order for the Town to be liable for a breach of the settlement
agreement, the Union would have to show that traffic regulation around the Oakdale was within
the direction and control of the Town. This the Union cannot do. The particular traffic
regulation duties at issue in this case, directing traffic on or near Oakdale property before and
after events at the theater complex, were specifically required by the State Department of
Transportation (DOT), pursuant to the 1099 certificate, to be performed by constables on Town
roads. (Ex. 7). We simply do not have jurisdiction to challenge the determination of the DOT as

*Section 28-  (f)7 of the Corm.  Gen. Stat. states:

(f) In the event of a serious disaster or of a sudden emergency, when such action is
deemed necessary for the protection of the health and safety of the people, and upon

request of the local chief executive authority, the Governor or the state director, without
regard to the provisions of section 22a- 148, may authorize the temporary use of such
civil preparedness forces, including civil preparedness auxiliary police and firemen, as
he deem necessary. Personnel of such civil preparedness forces shall be so employed
only with their consent. The provisions of section 28-14 shall apply to personnel so
employed.
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to necessary traffic control requirements nor to determine whether the Oakdale properly
complied with the requirements of the certificate. Likewise, we cannot determine whether the
Town has any ability to challenge the requirements of the certificate by requiring the Oakdale to
use police officers for traffic control duties on or near Oakdale property.3

Similarly, we are without jurisdiction to determine whether or not the constables were
acting outside the scope of the authority granted to them by the Mayor. If so, it would ostensibly
be a violation of 5 7-92 of the Connecticut General Statutes, or possibly the Town Charter,
neither of which are within our purview. Thus, regardless of whether the constables working at
the Oakdale are covered by the Town’s insurance policies and regardless of the manner in which
they were appointed, as the Union alleges in its amended complaint, the Labor Board is not the
proper forum to challenge the constables’ authority.

Finally we reach the subcontracting claim raised in the amended complaint. In spite of its
admission that the establishment of extra duty work is a permissive subject of bargaining, the
Union claims that “giving ‘extra duty’ assignments to town-appointed constables without
bargaining with the Union resulted in illegal transfer of bargaining unit work.” The Union
argues that because the contract defines extra duty to mean “police duty” and the Town Charter
defines police duty to include “regulation of traffic”, all traffic regulation work in the Town of
Wallingford is, by rights, police work that should only be performed by members of the
bargaining unit. We disagree. It is apparent to us that there is no language in the Charter nor in
the collective bargaining agreement that reserves &l “traffic regulation” duties to the police
department. To the contrary, the stipulated evidence makes clear that historically members of the
police department have not been solely responsible for aJ direction and regulation of traffic on
Town roads. (Ex. 10). In addition, the Union does not dispute that the work sought here is
“extra duty work” which, as the Union freely admits, is within the Town’s discretion to establish.
Thus the Union cannot establish the first prong of our subcontracting analysis, namely that the
work in question is bargaining unit work. See City ofNrrv  B&z& Decision No. 3290 (1995).
Finally, as previously discussed, the Town has no control over the work in question since it is the
Oakdale theater, operating pursuant to a DOT mandate, which utilized constables instead of
police officers.

’ Attached to the Union’s brief was a letter from Richard J. Howard of the DOT, apparently
written in response to a request by the Union in August of 1998. The letter purportedly clarified that the
1996 amendments to the 1099 certificate would have been satisfied by the use of any “uniformed traffic
control officer,” either police officer or constable. The DOT’s clarification notwithstanding, the
modified certificate expressly stated that constables were required at certain intersections to direct
Oakdale  traffic. Even if the DOT now claims that the Oakdaie would have been in compliance with the
1099 certificate if it utilized police officers instead of constables, we lack jurisdiction to comment upon
these requirements as they are beyond the scope of MERA. Further, even if the certification allowed
such a choice, the Town is still free to make the initial determination of whether the extra duty work will
exist.
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Based on the foregoing, we dismiss the Union’s amended complaint in its entirety
without further hearing, and hereby cancel the adjourned hearing presently scheduled for
December 4. 1998.

O R D E R

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

C. Ravmond Grebev
C. Raymond Grebey
Board Member

Paul D. Abercrombie
Paul D. Abercrombie
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th day of
November, 1998 to the following:

Attorney Eric Brown
Council 15, AFSCME, AFL-CIO
290 Pratt Street
Meriden, Connecticut 06450

Attorney Dennis G. Ciccarillo
Eisenberg, Anderson, Michalik & Lynch
P.O. Box 2950
136 West Main Street
New Britain, Connecticut 06050

William W. Dickinson, Jr., Mayor
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Connecticut 06492

Terrance P. Sullivan, Personnel Director
Town of Wallingford
Town Hall, 45 South Main Street
Wallingford, Connecticut 06492

RRR

Jaye Bailey Zdnta,
CONNECTICUT ST

‘,  _I
OF LABOR RELATIONS
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NO. CV 99 0494272s SUPERIOR COURT

WALLINGFORD POLICE UNION,
LOCAL 1570, COUNCIL 15,
AFSCME, AFL-CIO

.. JUDICIAL DISTRICT OF

NEW BRITAIN

V.

TOWN OF WALLINGFORD ET AL : SEPTEMBER 21,1999

z

MEMORANDUM OF DECISION

The parties to this administrative appeal are the Wallingford Police Union, Local

1570, Council 15, AFSCME, AFL-CIO (“Union”), the Connecticut State Board of Labor

Relations (“Labor Board”) and the Town of Wallingford (“Wallingford”).

The Union is an employee organization representing, for purposes of collective

bargaining, police officers employed by the Town of Wallingford. The Municipal

Employees Relations Act (“MERA”),  General Statutes 9 7-467 et seq. regulates

collective bargaining between municipalities and their employees. The Labor Board is

empowered under MERA to enforce the provisions of municipal labor law primarily

through the vehicle of prohibited practice complaints under General Statutes $ 7-470.

The Union complained to the Labor Board that Wallingford had engaged in certain

prohibited practices. The Labor Board dismissed the Union’s complaint. It is the

decision dismissing the complaint which is the subject of this administrative appeal. This

appeal is authorized pursuant to the Uniform Administrative Procedure Act (“UAPA”),

SEP 2 3 1999

CONFiEC~GU’U~TATE

LABOR RELATIONS



General Statutes 9 4-166 et seq.

The Labor Board decision was issued on November 24, 1998. The plaintiff filed a

timely appeal on January 8, 1999. The answer and record were filed by the Labor Board

on February 1, 1999. Briefs were filed by the plaintiff on May 21, 1999, the defendant

State Labor Board on June 25, 1999 and the defendant Town of Wallingford on June 28,

1999. The parties were heard in oral argument on August 19, 1999.

The dispute concerns the use by the Oakdale Theater, located in the Town of

Wallingford, of special Wallingford constables to perform traffic  control duties on event

dates. The Oakdale Theater is a regional theater with a capacity of several thousand seats

which frequently books popular entertainment. The traffic control work being performed

by the constables at the Oakdale events is the type of work which may represent an extra

duty work opportunity for Wallingford police officers.

The collective bargaining agreement in effect from July 1, 1996 through June 30,

2000 provides the following pertinent provisions:

ARTICLE 7
EXTRA DUTY
SECTION 2: The term “Extra Police Duty” for the purpose of this Article
shall mean police duty that is requested by, and performed for a private
agency, and when such agency is required to pay for such service. The
Chief may preclude the acceptance of certain types of extra duty
assignments which are inconsistent with the interests of the Department
and the Town. . . .
SECTION 9: Temporary and non-classified employees shall not be used
to fill Extra Duty assignments. Probationary employees shall not be used
to fill Extra Duty assignments until they have successfully completed the
POST Academy and the Department’s FTO Program.

(Return of Record (“ROR”), Item 4, Exhibit 3, Agreement, pp. 13-15.)

There had also been a dispute between the parties, as evidenced by the September

25, 1992 grievance filed by the Union, which involved police services being provided by
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civil preparedness personnel (Auxiliaries). This dispute did not involve the Oakdale

Theater. The parties had settled the Auxiliaries’ dispute by an agreement dated

September 13, 1994 which provided:

1) The parties acknowledge that the Civil Preparedness Department is
separate and distinct from the Police Department, and that the Police
Department operates independently of Civil Preparedness unless the latter
is activated pursuant to Section 28-7[f3  of the Connecticut General
Statutes.
2) The Town of Wallingford shall not utilize Civil Preparedness personnel
[auxiliaries] or allow others to utilize them for police duties unless they
are activated pursuant to Connecticut General Statutes 28-7[fl.
3) Article 7, Section 8 of the Collective Bargaining Agreement of July 1,
1990, through June 30,1993,  shall be changed to read, “Temporary and
non-classified employees shall not be used to fill Extra Duty
Assignments.”

(ROR, Item 4, Exhibit 2, Settlement Agreement dated September 13, 1994.)

The Union’s original complaint in the administrative case which underlies this

appeal is as follows:

4. On or about July, 1996, the Employer has allowed Oakdale  Theatre
Constables to direct traffic and operate light boxes on town streets and
PropeW
5. Further, a State Police Officer was observed working a construction site
on South Turnpike road;
6. These actions would seem to violate the spirit of agreement on Civil
Defense Auxiliaries. . . .

(ROR, Item 4, Exhibit 1, Complaint, 114-6.)

The constables were appointed by the Town of Wallingford, pursuant to 6 7-92 of

the General Statutes’.

1

General Statutes $ 7-92 provides: “The chief executive officer of any municipality may
appoint such number of special constables as he deems necessary to preserve the public
peace within such municipality, who may serve for terms of not more than two years or
during any public celebration or gathering or any riot or unusual excitement, and such
special officers shall have the authority of constables of such town to serve criminal
process and make arrests for commission of crime. The chief executive officer may
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On or about April 15, 199 1, the Oakdale Theater received a certificate (Certificate

1099) from the State Department of Transportation outlining conditions with which the

theater was required to comply in conjunction with the expansion of its facility. The

pertinent conditions are as follows: .

3 . That a police officer control signal be installed at the intersection of the
Route 15 ramps and Quinnipiac Street. . . . .
4. That a police officer be provided to operate the traffic signal at the
intersection of the Route 15 ramps and Quinnipiac Street during each
performance. The exact hours of manual operation will be determined by
the Wallingford Legal Traffic Authority. . . .
10. That a constable be provided for manual traffic control for each event
for enter and exit peak periods at the Oakdale Main Drive and South
Hartford Turnpike intersection.

(ROR, Item 4, Exhibit 6, Certificate 1099.)

The Certificate 1099 was amended in April of 1996 to indicate:

4. That a constable be provided on show nights to direct traffic at the ’
Cook Hill Road and South Hartford Turnpike intersection. . . .
6. That two constables be provided to manual the traffic signals at
Cheshire Road and South Hartford Turnpike and the southbound Route 15

: off-ramp to Quinnipiac Street - South Hartford Turnpike. The exact hours
of manual operation will be determined by the Wallingford Legal Traffic
Authority.
7. That State Police be provided on Route 15 to monitor traffic for those
periods deemed necessary by the Commissioner of Public Safety.

(ROR, Item 4, Exhibit 7.)

Subsequent to the April 1996 amendment, the Oakdale  Theater utilized special constables

appointed by the mayor of the Town of Wallingford to perform traffic control duties on

event nights.

appoint special constables: (1) With limited geographical jurisdiction; or (2) who are
appointed at the request of corporations, associations or businesses and who shall: (A)
Have jurisdiction only on land controlled by such corporation, association or business;
(B) be deemed for all purposes to be agents and employees or such corporation,
association or business; and (C) be paid for their services by such corporation, association
or business.



The Union amended its prohibitive practice complaint on August 3 1, 1998 to

allege that the use of constables for trafftc control duty amounted to the illegal

subcontracting of bargaining unit (extra duty) work.

It is the principle of American Labor Law that when a collective bargaining

agreement is in force, the subcontracting or transferring of bargaining unit work to non-

bargaining unit personnel is a mandatory subject of bargaining. Thus, an employer may *

commit an unlawml  refusal to bargain or a prohibitive practice when it unilaterally

subcontracts or transfers bargaining unit work to non-bargaining unit personnel.

Fibreboard Paner Products Corn. v. National Labor Relations Board, 379 U.S. 203, 13

L.Ed. 2d 233,85  S. Ct. 398 (1964); Connecticut Labor Board’s Decision. City of New

Britain, Decision No. 3290 (1995).

The Labor Board found additional facts relating to the history of the traffic control

work in the Town of Wallingford. In an arbitration, the arbitrator found that there was no

past practice of requiring police officers to direct traffic at construction sites or “trafftc

sites” in the Town of Wallingford. Amtrak/Railroad police historically controlled traffic

at certain intersections in the Town of Wallingford. Civilian crossing guards who are not

members of the police bargaining unit are responsible for controlling all school crossing

traffic sites in the Town of Wallingford.

At the outset, the court notes the “standard of review for all of the plaintiffs

claims on appeal. Because [the court is] reviewing the decision of an administrative

agency, [the court’s] review is highly deferential. . . . Ordinarily, this court affords

deference to the construction of a statute applied by the administrative agency

empowered by law to carry out the statute’s purposes. . . . [A]n agency’s factual and

discretionary determinations are to be accorded considerable weight by the courts. . . .
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Cases that present pure questions of law, however, invoke a broader standard of review

than is ordinarily involved in deciding whether, in light of the evidence, the agency has

acted unreasonably, arbitrarily, illegally or in abuse of its discretion. . . . Furthermore,

when a state agency’s determination of a question of law has not previously been subject

to judicial scrutiny . . . the agency is not entitled to special deference. . . . [I]t  is for the

courts, and not administrative agencies, to expound and apply governing principles of

law. . . .” (Citations omitted; internal quotation marks omitted.) Bezzini v. Dept. of

Social Services,-49 Corm. App. 432,436 (1998).

The court’s “review of an agency’s factual determination is constrained by

General Statutes 3 4-183(i), which mandates that a court shall not substitute its judgment

for that of the agency as to the weight of the evidence on questions of fact. Thecourt

shall affirm the decision of the agency unless the court finds that substantial rights of the

person appealing have been prejudiced because the administrative findings, inferences,

conclusions, or decisions are . . . (5) 1c early erroneous in view of the reliable, probate, and

substantial evidence on the whole record. . . . This limited standard of review dictates

that, with regard to questions of fact, it is neither the function of the trial court . . . to retry

the case or to substitute its judgment for that of the administrative agency. . . . An

agency’s factual determination must be sustained if it is reasonably supported by

substantial evidence in the record taken as a whole. . . . Substantial evidence exists if the

administrative record affords a substantial basis of fact from which the fact in issue can

be reasonably inferred. . . . This substantial evidence standard is highly deferential and

permits less judicial scrutiny than a clearly erroneous or weight of the evidence standard

of review. . . .The burden is on the plaintiffs to demonstrate that the [agency’s] factual

conclusions were not supported by the weight of substantial evidence on the whole
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record. . . .” (Brackets omitted; citations omitted; internal quotation marks omitted.) F.&J

England Cable Television Assn.. Inc. v. DPUC, 247 Corm. 95, 117-18 (1998).

The Union’s claim that the auxiliary dispute settlement agreement was violated by

the use of constables by the Oakdale Theater requires a finding that the constables were

performing extra duty assignments. That term is used in the settlement agreement and in

the collective bargaining agreement. The collective bargaining agreement defines extra _.

duty work to mean “police duty that is requested by, and performed for a private agency,

and when such Agency is required to pay for such service.“(ROR,,Item  4, Exhibit 3,

Agreement, p. 14.) The Oakdale Theater never requested police coverage for traffic

regulation from the Town of Wallingford. The traffic regulation performed by constables

was not necessarily for “police duty.” It was a type of work routinely performed in

Wallingford by school crossing guards, railroad police, or state police.

The State Department of Transportation specifically directed Oakdale Theater to

employ constables to direct traffic, though they would have apparently been satisfied with

the work being performed by police officers. However, the Oakdale Theater elected to

meets its obligations to the State Department of Transportation by the means of

constables. This was the decision of the Oakdale Theater, not the Town of Wallingford.

The Union has failed to demonstrate how this was the fault of the Town of Wallingford.

There is substantial evidence in the record to support the Labor Board’s

conclusion that the work performed by constables at the Oakdale Theater does not fall

under their contractual or Labor Board definition of extra duty work. Town of Sevmour,

Decision No. 3583 (1998).
.

The Union’s subcontracting out claim also fails. Historically in the Town of

Wallingford “traffic regulation’* was performed by non-bargaining unit as well as
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largaining  unit personnel. Thus, “traffic regulation” was not bargaining unit work under

:he Labor Board’s City of New Britain analysis. Connecticut Labor Board’s Decision,

Zitv of New Britain, Decision No. 3290 (1995). “Extra duty work,” which the Oakdale

Theater assignments would have constituted, is within the discretion of the Town of

Wallingford under the collective bargaining agreement. Thus, since the creation of the

extra duty work is fully within the discretion of the town to preclude, it cannot meet the _

standard for bargaining unit work. The Labor Board, though declining to assert

jurisdiction over the State ,Department of Transportation80r  the town’s statutory authority

to establish constables (9 7-92),  nonetheless addressed the claims of prohibited practices

with respect to the alleged breach of the “auxiliary agreement” and the subcontracting
.

issue.

In this appeal, the Union claims error with respect to the Labor Board’s refusal to

allow the introduction of evidence relating to the employment status of the constables.

The employment status of the constables is irrelevant to the Labor Board decision; thus, it

cannot be the basis of relief under the UAPA. Pursuant to the UAPA, an appeal may only

be sustained if substantial rights of the plaintiff have been prejudiced by the agency

action. See General Statutes $4-183(j). In that the Labor Board decision would have

been the same whatever the constables’ employment status, the Union was not prejudiced

by the preclusion of an opportunity to present evidence on the constables’ employment

status.



The Labor Board decision is affirmed and the appeal is dismissed.

9


