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DECISION AND ORDER

On January 11, 1994, Local 39 1, Council 4, AFSCME, AFL-CIO (the Union) filed a
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that
the State of Connecticut, Department of Correction (the State) had engaged in practices
prohibited by $ 5-272 of the Act Concerning Collective Bargaining for State Employees (SERA
or the Act) by refusing to provide requested Union representation to an employee during
an investigatory search.

After the requisite preliminary steps had been duly taken, the matter came before the
Labor Board for a hearing on September 25, 1996, at which time the parties appeared and were
represented by counsel. Full opportunity was provided to present evidence, examine and cross-
examine witnesses and make argument. The parties tiled post-hearing briefs, the last of which
was received by the Labor Board on December 16, 1996.

On the basis of the whole record before us, we make the following findings of fact and
conclusions of law and we issue the following order.



FINDINGS OF FACT

1. The State of Connecticut Department of Correction is an employer within the meaning of
the Act.

2. The Union is an employee organization within the meaning of the Act, and is the
exclusive bargaining agent for the NP-4 bargaining unit, which includes Correction Officers.

3. The Union and the State were parties to a collective bargaining agreement with effective
dates of July 1, 1988 to June 30, 1994. (Ex. 6).

4. The collective bargaining agreement provided in Article 13, Section 8 that “[a]n
employee who is to be interrogated concerning an incident or action which may subject him/her
to disciplinary action shall be allowed to have a Union steward or other representative at the
interrogation. This provision shall be applicable to interrogation before, during or after the filing
of a charge against an employee or notification to the employee of disciplinary action.” (Ex. 6).

5. Administrative Directive No. 6.8, issued by the State effective June 1, 1993, contains the
following provision:

Non-inmate Searches. Persons and property entering the perimeter of a facility may be
subject to a frisk search. Strip searches of any person other than an inmate entering a
facility shall be based on reasonable belief that the person is carrying contraband. Strip
searches shall require the prior approval of the Unit Administrator. Such searches shall
be conducted in a private area by a staff member of the same gender. An employee may
be directed to submit to a strip search. Failure to comply may result in disciplinary
action. Strip searches of any person other than an inmate or employee shall be done only
with the individual’s permission. Any person refusing permission shall be directed to
leave the facility and may be denied future entry privileges. (Ex. 5).

6. A “frisk” or “pat-down” search occurs while the subject of the search is fully clothed.
The searcher then touches or “pats” the arms, legs, chest, back and groin area of the individual
being searched to determine whether anything may be hidden within the individual’s clothing or
otherwise on his or her person. A strip search necessitates that the person being searched remove
all items of clothing so that the searcher may visually inspect, without physical contact, the entire
exterior of an individual’s body.

7. At all relevant times herein, Hugh Lindo (Lindo) was a Correction Officer and a member
of the Union, employed by the State and assigned to the Somers (now Osborn) Correction
Facility.

8. A Correction Officer is stationed at the entrance to the Osborn facility during the first and
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second shifts to search all packages brought in by visitors and staff entering the facility. There is
also a metal detector at the entrance. Usually, there is not an officer stationed at the entrance
during the third shift, from approximately 11:45  p.m. to 8:00 a.m.

9 . On December 27, 1993, Lindo reported for duty at roll call on the third shift at
approximately 11:45  p.m. He was wearing the regulation correction uniform, consisting of
trousers, shirt and jacket, and was carrying his lunch in a plastic bag.

10. Prior to entering the facility that night, Lieutenant Nadeau (Nadeau) was stopped by
Captain Montgomery (Montgomery). Montgomery told Nadeau that an inmate had alleged that
Lindo was bringing a quantity of marijuana into the facility that night and that Nadeau was
needed as a witness during a search of Lindo. Both Montgomery and Nadeau were supervisors,
not included in the bargaining unit, although neither man was Lindo’s immediate supervisor.

11. After roll call, Lindo began to take his post but was asked to remain behind by
Montgomery. Montgomery told Lindo that he needed to speak to him, and he, Lindo and
Nadeau proceeded to a private area in the Warden’s corridor. Lindo put down his lunch bag and
jacket on a bench. Montgomery then informed Lindo that an inmate had alleged that Lindo was
bringing marijuana into the facility that night, that the Warden had authorized a search of Lindo,
and that Montgomery needed to conduct a search of Lindo and his belongings.

12. Lindo became visibly upset and objected to the search, commenting that his race was
actually the motivation for the search. Montgomery informed Lindo that if he continued to
protest in this manner, he would be considered insubordinate.

13. Montgomery began to search Lindo’s lunch bag and jacket. At that time, Lindo requested
Union representation at least once. Montgomery denied Lindo’s request for Union
representation and further indicated that no disciplinary action would take place at that time.
Neither Montgomery nor Nadeau had the authority to impose any discipline against Lindo.

14. A Union steward was working the third shift on December 27, 1993, and was available to
attend the search of Lindo.

15. After Montgomery had finished searching Lindo’s lunch bag and jacket, he asked Lindo
to submit to a frisk or pat-down search to be conducted by Nadeau. (Ex. 3). Lindo began to
unbuckle his trousers, and Nadeau stated that Lindo did not need to remove his clothing.
However, Lindo proceeded to drop his trousers to his ankles. Nadeau again stated that this
action was not necessary as a strip search was not going to be conducted. (Ex. 8). Montgomery
then instructed Lindo to report to his post for his shift.

16. Neither a strip search nor a pat-down or frisk search was conducted on Lindo on
December 27, 1993. Lindo was not questioned or otherwise interrogated during the incident.
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17. No marijuana or other contraband was found on Lindo’s person or in his belongings. No
discipline occurred as a result of the incident.

18. If Lindo had refused to be searched, he faced potential removal from the facility with pay
pending a disciplinary investigation of his conduct.

19. If marijuana or other contraband had been found on Lindo’s person or in his belongings,
the Warden and the state police would have been contacted. The state police would have
authority to conduct a criminal investigation regarding any illegal substance found. Lindo would
likely have been removed from the facility and placed on paid leave pending an investigation
into his conduct. Lindo would have been entitled to Union representation upon request at any
investigatory interview that would occur during the investigatory process.

20. Nadeau had been present at only one other pat-down search of a correction officer, and a
Union representative was present.

21. Lindo filed a grievance as a result of the incident, claiming that the State had violated
Article 13, Section 8 of the contract by refusing him Union representation. A Step I hearing was
held on February 4, 1994, and the grievance was denied. The grievance was not processed
further. (Ex. 1).

22. Lindo also filed an Affidavit of Illegal Discriminatory Practice with the Connecticut
Commission on Human Rights and Opportunities (CHRO), alleging that the search was
conducted because of his race. (Ex. 2). The CHRO dismissed the complaint, finding that Lindo
had “provided no evidence he was searched because of his race,” (Ex. 4).

CONCLUSIONS OF LAW

1. Under the rule of NLRB v. Weingarfen,  420 U.S. 25 1,88 LRRM 2689 (1975),  an
employee has the right to union representation during an investigatory interview that the
employee reasonably believes may result in disciplinary action or a threat to job security. The
refusal of union representation by an employer during an investigatory interview constitutes a
violation of $ 5-271 (a) of the Act.

2 . The search conducted in this case constituted an investigatory interview, and the State
therefore violated the Act when it refused the employee’s request for union representation.

DISCUSSION

The Union contends that the State violated the Act when it denied Officer Lindo’s request
for Union representation after he was ordered to submit to a search of his person for contraband.
The State counters that established policy of the Department of Correction provides for routine
searches of employees. The State also argues that no strip or pat-down search was ever
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conducted and therefore, Lindo was not entitled to Union representation. Finally, the State
claims that even if such a search occurred, the employee had no right to Union representation
because he was not questioned or interrogated during the incident. We reject each of the State’s
contentions in turn, and find that the employee was entitled to Union representation during the
incident in question.

Under the rule of NLRB v. Weingarten, 420 U.S. 251,88  LRRM 2689 (1975),  first
adopted by this Board in Trumbull Board of Education, Decision No. 1635 (1978), an
employee has the right to request the presence of a union representative at any investigatory
interview which the employee reasonably believes may result in disciplinary action or a threat to
job security. The right to union representation may arise when an employer: (1) seeks facts or
evidence in support of disciplinary action; (2) attempts to induce an employee to admit to
wrongdoing; or (3) seeks a waiver of other statutory rights of the employee such as Worker’s
Compensation. State of Connecticut Dept. of Correction, Decision No. 2902 (1991), citing
Baton Rouge Water Works, 246 NLRB 995, 103 LRRM 1056 (1979). In order for the Labor
Board to find that a Weingarten violation has occurred, a union must establish that the employee
specifically requested union representation, and that the employee had a reasonable basis to
believe that disciplinary action could result from an employer-initiated investigatory interview.
City of Harfford, Decision No. 3 147 (1993).

In the present case, we find that Montgomery’s request to search Lindo’s person and the
search of his belongings constituted an investigatory interview to which the protections of
Weingarten attached. We have previously described the purpose of the Weingarten rule in
terms of the protections afforded to employees by ensuring union representation at investigatory
interviews. In State Department of Education (voc.-Ed),  Decision No. 2165 (1982),  the Board
stated:

[T]he union representative could help a nervous and frightened employee by
asking the employer for clarification of ambiguous or vague questions put to the
employee. The union representative could also ask for clarification of ambiguous
or vague answers given by the employee. The union representative could also
suggest, but not insist, that additional relevant lines of questioning be explored
and suggest others who may have relevant knowledge concerning the problem at
issue.

We have extended this reasoning to situations in which the investigation does not take the
form of a traditional question-and-answer “interview.” Specifically, the circumstances of the
instant case are akin to those in City of New Haven, Decision Nos. 2554 and 2554-A (1987),
wherein we found the City’s unilateral implementation of a urinalysis drug testing program to be
a violation of the Act, and further found such testing to constitute an investigatory interview
giving rise to the right of union representation. Under the terms of the City’s drug testing policy,
an employee was required to submit to urinalysis testing, under penalty of discipline, whenever a
supervisor had cause to suspect that the employee was under the influence of drugs and/or

5



alcohol. Similarly, in this case, the evidence shows that the frisk search was implemented in
response to an inmate’s allegations of improper behavior. In both cases, the results of the
searches could have formed the basis for disciplinary action.

As in City of New Haven, the fact that the “interview” in question is not in the typical
form of a question-and-answer interrogation does not necessarily change the investigatory nature
of the search, nor should it deprive a nervous and frightened employee of the assistance of a
union representative to assist him in order to properly comply with such a search request.
Indeed, we can contemplate the usefulness of having a witness to such a search.’ For these
reasons, we conclude that under the specific facts of this case, this particular search, conducted in
response to specific allegations of misconduct, constitutes an investigatory interview within the
meaning of Weingarten and Town of Trumbull.

The State argues that employee frisk searches are authorized by Administrative Directive
6.8, which provides that employees and their belongings may be subject to a frisk search upon
entering a correction facility. * However, we conclude that the search that occurred here was
unlike the “routine” search upon entry that Directive 6.8 addresses. Lindo was not searched
upon his initial entry to the facility; rather, he had already attended roll call prior to being asked
to remain behind and submit to a frisk search. Indeed, Montgomery contacted the Warden to
obtain permission to conduct the search of Lindo, which is not required when conducting routine
frisk searches upon entering the facility.

Further, the search of Lindo was “non-routine” in that it was prompted by a specific
suspicion of wrongdoing based upon an inmate’s allegations. In this regard, our holding in State
of Connecticut, Dept. of Correction, Decision No. 2902 (199 1) is applicable. In that case, the
State conducted monthly tool audits according to a pre-announced schedule as a method to
enforce the State’s “tool control” policy. The policy imposed discipline on any employee who
lost or misplaced certain tools, which could become dangerous weapons in the hands of inmates.
An employee was ordered to appear for an unscheduled tool audit after an unaccounted-for
screwdriver imprinted with the employee’s control number was found in the facility. The Labor

’ We note that Nadeau’s presence was specifically requested by Montgomery for the purpose of
witnessing the search of Lindo.

* The record does not support the Union’s claim that Lindo was ordered to Submit to a strir,
search. We note that Lindo himself acknowledged in his Incident Report (Ex. 3) that Montgomery
instructed Nadeau to perform a frisk search and that Lindo began to remove his pants of his own volition.
The Directive provides that employee strip searches “shall be based on reasonable belief that the person
is carrying contraband” and that failure to comply with a strip search may result in disciplinary action.
(Ex. 5). We do not address whether employee strip searches, as opposed to frisk or pat-down searches,
constitute investigatory interviews because of our finding that Lindo was asked to submit to a frisk
search only.
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Board concluded that the unscheduled tool audit, imposed by the employee’s supervisors in an
effort to determine whether the employee had violated the “tool control” policy, constituted an
investigatory interview. We noted then that “[wlhile  arguably a routine tool audit might not be
characterized as an investigatory interview which would give rise to rights under Weingarten, we
do not find that the audit to which Mr. Silvestri was subjected . . . to be such an audit.” State of
Connecticut, supra, at p. 5.

In the present case, the State maintains the right pursuant to the Directive to conduct frisk
searches of any individual, including employees, entering a correction facility without the
presence of union representation. As we recognized in State of Connecticut, supra, such routine
searches implemented on a regular basis and pursuant to established policy to serve legitimate
safety needs do not bear the same indicia of investigatory interviews subject to Weingarten
protection. Our decision in this case expressly does not affect the State’s right to conduct the
routine searches outlined in the Directive. However, as noted above, we do not believe that the
search imposed upon the employee in this case was routine in nature.

The State next argues that Lindo was not entitled to Union representation because he was
not questioned in any manner; Montgomery merely looked through Lindo’s bag and jacket and
asked him to submit to a frisk search. While it is true that no questions were asked during the
brief period of time in which Lindo was detained for the search, we also recognize that the search
in this case was abruptly terminated as a result of Lindo unexpectedly dropping his trousers. We
cannot know whether Montgomery or Nadeau might have questioned Lindo had the search
proceeded in a normal fashion. Moreover, the mere fact that no questions were asked and no
search of Lindo’s person was actually conducted is not dispositive. As discussed above, we
conclude that Weingarten protection attached in this case even though the “investigatory
interview” at issue here did not follow the traditional question-and-answer format normally
found in a Weingarten situation.

- Nor do we believe that Montgomery’s assurances to Lindo that no discipline would ensue
from the search itself were sufficient to overcome Lindo’s reasonable apprehension that he would
be punished if contraband were discovered or if he refused to submit to the search. We have
previously rejected a similar argument in East Hartford Board of Education, Decision No. 2256
(1983) when the overall circumstances supported the employee’s reasonable belief that
disciplinary action was a potential consequence of the employer-initiated investigatory interview.
We agree with the Union that an employee in Lindo’s situation, who was informed that a search
was necessary to prove or disprove allegations that the employee possessed contraband, would
have a reasonable belief that his job security was in jeopardy, even if he knew that the
individuals conducting the search would not be the same individuals to actually mete out
discipline. Further, we have expressly found Weivlgarten  rights to attach even when the
investigatory entity had no authority to impose discipline:

[Allthough  the Civilian Review Board has no power to render discipline itself, its
findings and recommendations may lead to discipline. In fact, the purpose of the
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Civilian Review Board is “to review investigations of citizen complaints against
police conduct and to make recommendations to the Chief of Police . . .‘I
Therefore, it would seem obvious that an officer who has been charged with
misconduct and who is compelled to attend said meeting, had a reasonable belief
that discipline may result from his attendance.

City of Hartford (Dismissal of Request for Interim Reliefi,  Decision No. 3 147 (1993).

Finally, we cannot ignore the record evidence that the State has previously permitted
union representation under similar circumstances. 3 In addition, the record shows that a Union
steward was working the third shift on the night in question and would have been readily
available. On the limited facts of this record, we conclude that the employee in this case had
reasonable grounds on which to believe that he would have been subject to disciplinary action if
contraband had been found on his person and that he specifically requested Union representation.
The State’s refusal of Union representation, therefore, violated the Act.

Because Lindo did not suffer discipline or other threat to job security as a result of the
aborted search, we find that the purposes of the Act will be fully served in this case by the
issuance of a cease and desist order. We acknowledge the unique circumstances that may occur
at a correction facility, including the need to conduct searches authorized by Administrative
Directive 6.8, and we stress our reliance on the specific facts of this case in reaching our
conclusion. We necessarily reserve judgment regarding true emergency situations in which the
employer would need to immediately search an employee for safety reasons without being
required to wait for Union representation.

O R D E R

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Act Concerning Collective Bargaining for State Employees, it is hereby

.

ORDERED, that the State of Connecticut Department of Correction shall:

I. Cease and desist from refusing to allow union representation upon request to
employees at investigatory interviews as discussed herein.

II. Take the following affirmative action which the Board finds will effectuate the
policies of the Act:

A. Post immediately and leave posted for a period of sixty (60) consecutive

3 Specifically, Nadeau testified that at the only other employee frisk search he witnessed, the
employee’s request for Union representation was granted.
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days from the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

B. Notify the Connecticut State Board of Labor Relations at its office at 38
Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the receipt of this
Decision and Order of the steps taken by the State of Connecticut Department of Correction to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

John H. Sauter
John H. Sauter
Chairman

Thomas G. Gutteridge
Thomas G. Gutteridge
Board Member
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DISSENT

I must respectfully dissent from the majority opinion of my learned colleagues and fellow
Board members. In brief, I believe that the facts in this case do not support a decision and order
based upon the refusal of union representation to an employee ordered to submit to a non-routine
frisk searches.

The opinion offered in dissent in no way is intended to diminish the Weingarien
standards adopted by this Board following established NLRB precedent: NLRB v. Weingarten,
420 U.S. 25 1,88 LRRM 2689 (1975) and ILGWU v. Quality Mfg. Co., 420 U.S. 276,88  LRRM
2698 (1975). The principles are: (1) The employee must have specifically requested union
representation; and (2) The employee must have a reasonable basis to believe disciplinary action
could result from an employer-initiated investirratorv interview. (emphasis added). It is the
interpretation and application of these principles that gives rise to a fact-based dissent.

The facts in this case are clear and undisputed as set down the findings of fact beginning
on page 2 of this decision. In summary the highlights are:

(1) Officer Lindo reported to work at approximately 11:45  p.m. and after the
routine line-up was asked by a Captain Montgomery to accompany him to the
Warden’s hallway.

(2) No staff personnel were stationed at the detectors at the entrance when
Lindo reported.

(3) On other shifts staff personnel are on duty at the entrance and all who
enter are subjected to the search of their property e.g., bags, cases, etc. This is a
standing posted policy uncontested by the Union. Although no staff are normally
present for property inspections on the third shift, the State did not, by policy or
by implication, waive its established policy and practice of searching an
individual’s property when entering the facility.

(4) Management had been informed by an inmate that Lindo would be
bringing in a half-pound of contraband marijuana on the night in question. (This
tip proved to be bogus).

(5) Based on this information, the Warden was consulted and he ordered a
“search” of Lindo.

(6) Captain Montgomery, the officer in charge, and Lt. Nadeau, as a witness,
undertook the “search” authorized by the Warden.
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(7) The search was to consist of two components: (i) a physical search of
Lindo’s property, specifically his lunch bag and jacket; and (ii) a “pat-down
search,” a type of search familiar to all Correction Officers.

(8) Lindo’s lunch bag and jacket were in fact searched. At this time he
(Lindo) became very agitated.

(9) Lindo asked for union representation at least once. The request was
denied by Montgomery. The request was not initially made by Lindo but at the
time of the search of his lunch bag.

(10) Montgomery told Lindo that no disciplinary action would be taken by him
and/or Nadeau. In fact, Nadeau testified without rebuttal that he and Montgomery
could not take disciplinary action beyond sending Lindo home, without loss of
pay, for insubordination or calling the State Police if he was found to possess
contraband drugs. Any discipline would be determined following an investigatory
hearing. Union representation would be present if such a hearing was held.

(11) Lindo and Montgomery had a vigorous exchange of words resulting in a warning
that Lindo was becoming insubordinate.

(12) When Lt. Nadeau was instructed to do a pat-down search, Lindo began to remove
his pants. He was not instructed to do so. At this point the search effort was aborted.

(13) No contraband was discovered and Lindo was instructed to proceed to
work. He subsequently filed a grievance that was not processed beyond Step I;
State discrimination charges were filed and were dismissed.

My colleagues interpret this incident to be one where Lindo was improperly denied union
representation when he requested union representation. Based on two prior Board decisions they
find a “search” for suspected contraband and an “investigatory hearing” to be one and the same.
But in fact it was a search that was authorized by the Warden, not an “investigatory interview.”
I’s such a search protected by FVeiutgaufen? Could Lindo really have had a reasonable concern
that the search would in fact include the possibility of disciplinary action if he possessed no
contraband and was told by Montgomery that he would not take disciplinary action?

My colleagues in the majority opinion come to a conclusion of improper denial of union
representation based upon prior Board decisions in City ofNew  Haven, Decision Nos. 2554 and
2554-A (1987) and State of Connecticut, Dept. of Correction, Decision No. 2902 (199 1). This
is to maintain consistency with prior decisions without close consideration of facts that
distinguish the prior cases from the one now before the Board.

The majority’s conclusion lacks firm precedent in NLRB decisions flowing from
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Weingarten  and Qua@ Mfg. There appears to be only one case in which the NLRB
commented on the issue of Weingarten protection during a non-traditional interrogation. In
Safeway Stores, Inc. 13 8 LRRM 1007 (199 l), the NLRB upheld the ALJ’s  determination that
Weingarten protection attached to a drug test requested in the course of an investigatory
interview concerning absenteeism, at which the individual was without union representation
unlike the practice on past occasions involving disciplinary interviews with the employee. In
that case, the employer could have reasonably anticipated that the employee would seek and be
entitled to union representation. The interview could have been scheduled at a time to
accommodate such arrangements. There was no time critical incident analogous to the search of
an individual as in the case before this Board. When Lindo entered the facility, the supervisor
needed to seize the single moment of opportunity to conduct a search -- and could not schedule
an investigatory hearing to accommodate others.

As of this writing no other arguably relevant cases have been decided by the NLRB.
Thus, the NLRB has yet to conclusively establish precedents regarding Weingarten rights for
instances of drug testing and employee searches. Rather, the analysis tends to focus on whether
the employee had a reasonable belief, based on the circumstances of the narticular  situation, that
the investigatory interview might result in discipline.

The two Board decisions relied upon in the majority opinion, City of New Haven and
State Dept. Of Correction, supra, focus on the potential for discipline and the employee’s fear
of discipline in non-traditional investigatory interviews. Certainly, these cases are appropriate
for review in arriving at a decision in this case, but they need not be adopted as binding or
prevailing precedents and can be distinguished based upon fact and changing circumstances.

In Weingarten the Court made clear its opinion regarding the precedents of prior
administrative rulings and the recognition of a constant process of trial and error on a larger scale
than a single adversary litigation. The Court stated as follows:

In respect of its own precedents, the Board asserts that even though some “may be
read as reaching a contrary conclusion,” they should not be treated as impairing
the validity of the Board’s construction, because “[tlhese  decisions do not reflect a
considered analysis of the issue.” In that circumstance, and in the light of
significant developments in industrial life believed by the Board to have
warranted a reappraisal of the question, the Board argues that the case is one
where “[tlhe  nature of the problem, as revealed by unfolding variant situations,
inevitably involves an evolutionary process for its rational response, not a quick,
definitive formula as a comprehensive answer. And so, it is not surprising that the
Board has more or less felt its way . . . and has modified and reformed its
standards on the basis of accumulating experience.” ZUEW  v. NLRB, 366 U.S.
667,674,48  LRRM 2210 (1961).

Weingarten, 88 LRRh4 at 2694 (internal citations and footnotes omitted). The Court went on to
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say:

We agree that its earlier precedents do not impair the validity of the Board’s
construction. That construction in no wise exceeds the reach of $ 7, but falls well
within the scope of the rights created by that section. The use by an
administrative agency of the evolutional approach is particularly fitting. To hold
that the Board’s earlier decisions froze the development of this important aspect of
the national labor law would misconceive the nature of administrative decision
making. “ ‘Cumulative experience’ begets understanding and insight by which
judgments . . . are validated or qualified or invalidated. The constant process of
trial and error, on a wider and fuller scale than a single adversary litigation
permits, differentiates perhaps more than anything else the administrative from
the judicial process.” NLRB v. Seven-Up Bottling Co., 344 U.S. 344. 349,3  1
LRRM 2237 (1953). Irl.

In distinguishing New Haven and State Dept. of Correction from the current case two
undeniable facts must be restated:

(1) The incident in question was a search authorized by the Warden -- not an
investigatory interview. Lindo was not questioned nor interrogated! The property search
is accepted practice, when deemed appropriate, for all entering the facility on other shifts.
The pat-down search is a common procedure known to Lindo which he precluded by his
own conduct in dropping his trousers.

(2) Although there were verbal exchanges between Lindo and Montgomery on subjects
not reported it is acknowledged by all that Lindo was not questioned or interrogated and
he was told that disciplinary action would not be taken by Montgomery.

In New Haven, supra, no time sensitive search was involved. The incident was
surrounded by the then-evolving issue of mandatory drug testing and the City’s refusal to bargain
on the implementation of a drug testing procedure and policy affecting terms and conditions of
employment. In considering the totality of the City’s records regarding mandatory drug testing
and the ongoing conflict over time, the nature of the events and the discussions on this issue
without resolution, it is understandable that the Board in this specific case might take broad
action in interpreting the term “investigatory interview” so as to protect an individual’s rights.

With the emerging State statutes and national awareness of mandatory drug testing
procedures, including collective bargaining on the subject and the protection of the individual
from poor practices in taking, controlling and processing a urine sample, it is doubtful that the
specific circumstances in New Haven would occur in today’s changed work environment. In any
event, the circumstances in New Haven were not those of a “search.” And even in New Haven,
the Board recognized that the employer should not be “unreasonably delayed” in testing to await
union representation. The Board assumes that union representation should not normally cause
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delay or pose “a practical problem,” and then finds a violation under Weingarten. Availability
should not translate into legally required!

The facts in State Dept. Of Correction set that decision aside from the facts in this case.
The issue arose when the.individual  was called in for an audit of his tool box after an initial
confrontation with a supervisor regarding I.D. numbers on a screwdriver. In the instant case, had
the search revealed that Lindo was carrying contraband drugs, a second step would have been
taken and union representation would have been present - the opposite of the facts underlying the
decision in State Dept. Of Correction. In State Dept. Of Correction, the tool audit conducted at
a specially arranged meeting gave rise to Weingarten rights. State Dept. OfCorrection does not
provide a comparable factual basis upon which to base a decision in this case.

In closing, the observations are offered that it may have been prudent labor relations
practices to grant Lindo’s request for union representation, particularly in view of his extreme
agitation. It would have caused no delay in this particular time-sensitive search. However, what
if there had been no union representative immediately available? Stop the search and have illegal
contraband enter the facility? Failure to act in what must be considered a prudent manner does
not constitute a violation of law. Thus, in this particular case, with its own particular set of
circumstances, I find no denial of the individual’s Weingarten rights as alleged. I further find
the employer could have avoided the issues raised in conducting a time sensitive search by
calling in the State Police to investigate and search, based on a tip that contraband drugs were
being smuggled into the facility. Such police action would not fall under the rubric of an
“investigatory interview” with the concomitant question of Weingarten rights.

C. Ravmond Grebey
C. Raymond Grebey
Board Member
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October, 1998 to the following:

Attorney J. William Gagne, Jr.
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Ellen M. Carter, Principal Labor Relations Specialist
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