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DECISION AND ORDER

and


DISMISSAL OF COMPLAINT


On May 2, 1996, the Groton Municipal Employees Union, SEIU, Local 742, AFL-CIO 
(the Union) filed a complaint (Case No. MPP-18,169) (amended on April 11, 1997 and further 
amended on March 5, 1998) with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Town of Groton (the Town) had violated '' 7-470(a)(1), (3) and (4) of 
the Municipal Employee Relations Act (the Act) by unilateral change and by discrimination 
against Loreta Zdanys and Peter Vandenbosch by unilaterally changing salaries and conditions 
of employment. 

On April 7, 1997, the Town filed a complaint (Case No. MUPP-19,011) with the Labor 
Board alleging that the Union bargained in bad faith by failing to negotiate compensation 
schedules and by initiating claims against the Town in bad faith. 

After the requisite preliminary steps had been taken in Case No. MPP-18,169, a hearing 
was held before the Labor Board in that matter on April 14 and 16, 1997 and September 19 and 
26, 1997. Also, on November 14, 1997, the Agent of the Labor Board recommended dismissal 
of the complaint in Case No. MUPP-19,011. The Town received a copy of the Agent=s 



recommendation of dismissal on November 17, 1997. Thereafter, by letter dated November 24, 
1997 and received by the Labor Board on December 3, 1997, the Town objected to the Agent=s 
recommendation of dismissal of Case No. MUPP-19,011. 

By notice dated December 5, 1997, the Labor Board consolidated Case Nos. MPP-18,169 
and MUPP-19,011 of further hearing on December 11, 1997. On that date, the Labor Board 
dismissed Case No. MUPP-19,011 on the ground that the Town=s objection to the Agent=s 
recommendation of dismissal had not been timely filed with the Labor Board pursuant to ' 7-
471-24 of the Regulations of Connecticut State Agencies, having been received by the Labor 
Board more than fourteen days after service of the recommendation upon the Town. 

During the entire hearing in these matters, both parties appeared, were represented by 
counsel and were given full opportunity to present evidence, to examine and cross-examine 
witnesses and to make argument. Both parties filed briefs and reply briefs, the last of which was 
received on March 17, 1998. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 

FINDINGS OF FACT 

1. The Town is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all material 
times has represented a bargaining unit comprising certain professional, technical and clerical 
employees of the Town of Groton. 

3. Loreta Zdanys was employed as Assistant Assessor at an annual salary for FY 1995-1996 
of $44,864. (Ex. 7, pp 34; 39). 

4. Peter Vandenbosch was employed as Assistant Building Official at an annual salary for 
FY 1995-1996 of $51,434 (Ex. 7, pp. 34; 39). 

5. Both salaried positions were included in the bargaining unit and were considered to be 
"exempt" (i.e., exempt from the overtime pay requirement) under the Fair Labor Standards Act 
and the similar provisions of the Connecticut General Statutes. 

6. Ms. Zdanys was regularly scheduled to work 37.5 hours per week. Under Article XI of 
the collective bargaining agreement between the parties (Ex. 7), no additional compensation was 
payable for hours worked in excess of 80 per two-week pay period. Hours worked in excess of 
80 in a two-week pay period were paid at her straight time rate. 

7.	 Mr. Vandenbosch was regularly scheduled to work 40 hours per week. Under Article XI 
of the collective bargaining agreement, he was entitled to no additional compensation for hours 
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worked up to 85 in a two-week pay period. Hours worked in excess of 85 in a two-week pay 
period were paid at his straight time rate. 

8. In 1994, during the term of the collective bargaining agreement, the Town requested

negotiations regarding the classification of certain jobs as exempt or non-exempt from the

overtime pay requirements. Although several meetings were held, there was no agreement to

change any jobs from exempt to non-exempt.


9. In March, 1995, Mr. Vandenbosch inquired about his eligibility for overtime pay. Mr.

Ackerman, the Town's Director of Administrative Services, responded that if Mr. Vandenbosch

was performing the duties in his job description, he was exempt from the overtime pay

requirement. Although Mr. Ackerman requested the reason for the inquiry, Mr. Vandenbosch

did not respond.


10. In 1995, the Union began an investigation of the overtime eligibility status of several

classifications of employees covered by the collective bargaining agreement, including the two

employees in this case. The Union gathered information from salaried employees and sought

legal advice from its headquarters.


11. By letter dated July 16, 1995 (Ex. 14), the President of the Union requested an opinion

from the Wage and Workplace Standards Division of the Labor Department regarding the

exempt status of the Assistant Assessor and Assistant Building Official positions.

.

12. On November 7, 1995, Mr. Vandenbosch filed a claim with the Labor Department for

unpaid overtime pay and on November 9, 1995, Ms. Zdanys did the same. (Exs. 17, 27).


13. By letter dated January 10, 1996 (Ex. 15), the Labor Department notified the Town that it

had completed its investigation and had concluded that Ms. Zdanys and Mr. Vandenbosch were

not exempt from the overtime pay requirement and were entitled to unpaid overtime pay. The

Town first became aware of these wage claims at this time. It did not become aware of the

Union's involvement until shortly before the hearing.


14. The Town entered discussions with the Labor Department to resolve the claims.


15. Mr. Ackerman investigated the duties performed by Ms. Zdanys and Mr. Vandenbosch

and satisfied himself that they were indeed non-exempt employees.


16. At this time, the Town and the Union began negotiations for a successor contract. The

Town proposed to change the two jobs (Assistant Assessor and Assistant Building Official) from

exempt to non-exempt, but there was no agreement on this issue.


17. In order to reconcile the Labor Department's order with the terms of the collective

bargaining agreement, Mr. Ackerman decided to change the two employees from salaried to

hourly and calculated an hourly rate for each of them. It was his intention to keep their total
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compensation as hourly employees at the same level as their former salaries on which the Town's 
budget had been based. 

18. For Ms. Zdanys, Mr. Ackerman calculated her hourly rate to be $21.37 by dividing her 
annual salary ($44,864) by 80 hours (the biweekly number of hours her salary was intended to 
cover, in the Town's view) times 26 (the number of biweekly pay periods in a year). Mr. 
Ackerman sent Ms. Zdanys a letter dated March 14, 1996 setting forth her new hourly rate of 
pay. (Ex. 8). (Mr. Ackerman made an error in his calculation. At the hearing, the Town offered 
to correct this error. The correct hourly rate under the Town's method of calculation is $21.57.) 
(Exs. 8 and 32). 

19. For Mr. Vandenbosch, Mr. Ackerman calculated the hourly rate by dividing the annual 
salary ($51,434) by the 2210 annual hours his salary was intended to cover (in the Town's view), 
adjusted by premium pay to which he was entitled for hours worked in excess of 80 per two-
week pay period multiplied by 26 pay periods per year. Mr. Ackerman sent a letter dated March 
14, 1996 setting forth the new hourly rate. (Ex. 9). However, the resulting hourly rate of $22.37 
contained in Exhibit 9 was incorrect because of the Town's failure to include premium pay in the 
calculation. The Town offered at the hearing to correct this to $22.61 per hour. (Ex. 31). 

20. In the fall of 1995, Mark Oefinger, the Town's Manager of Planning and Development 
Services, had reviewed the services under his supervision, which included the Building 
Inspection Office to which Mr. Vandenbosch was assigned. At the time, this office had two 
supervisory positions. Mr. Oefinger considered the number of supervisory positions to be 
excessive in light of the small size of the department and the decrease in building inspection 
activity and therefore recommended the elimination of the Assistant Building Official position 
held by Mr. Vandenbosch, to be effective July 1, 1996. 

21. In his letter to Mr. Vandenbosch of March 14, 1996 (Ex. 9), Mr. Ackerman noted that 
Mr. Vandenbosch's representations concerning his actual duties showed a change since his 
classification as Assistant Building Official. Since the Assistant Building Official job was to be 
eliminated in the 1996-1997 budget and the duties and new hourly rate were close to those of a 
Senior Building Inspector, he was reclassified as a Senior Building Inspector effective March 18, 
1996 at an hourly rate of $22.50. The reclassification of Mr. Vandenbosch to Senior Building 
Inspector did not actually occur until July 1, 1996, and he continued to receive his salary as 
Assistant Building Official until that date. 

22. Mr. Vandenbosch continued in the position of Senior Building Inspector from July 1, 
1996 until January, 1997 at the hourly rate for that job (Step 5) provided by the collective 
bargaining agreement. From January, 1997 through October, 1997, Mr. Vandenbosch served as 
Building Official in an acting capacity because of the resignation of the Building Official and 
received the pay for the Building Official for this period. In October, 1997, Mr. Vandenbosch 
again assumed the position of Senior Building Inspector. 

23. Shortly after receiving the letters of March 14, 1996, grievances were filed on behalf of 
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both Ms. Zdanys and Mr. Vandenbosch. (Exs. 33A and 33B). Ms. Zdanys objected to the 
change from salary to hourly, disputed the hourly rate and asked that her hourly rate be restored 
to $23.00. Mr. Vandenbosch objected to the unilateral reclassification, disputed the hourly rate 
and asked that his hourly rate be restored to $24.73. 

24. The difference in hourly rates calculated by the Town and by the employees resulted 
from 
the length of the biweekly working period used in the denominator of the calculation. The Town 
asserts that this should be 80 in the case of Ms. Zdanys and 85 for Mr. Vandenbosch (adjusted 
for required overtime pay) since this is the period their salaries were intended to cover under 
Article XI of the collective bargaining agreement. On the other hand, the employees claim that 
the figures to be used in the denominator should be 75 for Ms. Zdanys and 80 for Mr. 
Vandenbosch since these were their regular or core working periods. In other words, Ms. 
Zdanys maintains that she was entitled to her full salary if she worked 75 hours in a two-week 
period and Mr. Vandenbosch maintains that he was entitled to his full salary if he worked 80 
hours in the two-week period. Therefore, they claim that their figures should be used in the 
denominator. 

CONCLUSIONS OF LAW 

1. An employer's unilateral change in an existing condition of employment which involves a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a 
prohibited practice under the Act unless the employer provides an adequate defense. 

2. By unilaterally changing the status of Loreta Zdanys and Peter Vandenbosch from 
salaried to hourly and thus changing the basis for their compensation when it was under no legal 
compulsion to do so, the Town violated the Act. 

3. The Union did not establish a prima facie case of discrimination against Loreta Zdanys 
regarding the change in her compensation status or against Mr. Vandenbosch regarding the 
change in his compensation status and job reclassification. 

4. The Town's objection to the Agent's recommendation of dismissal in Case No. MUPP-
19,011 was not timely filed with the Labor Board pursuant to Regulations of Connecticut State 
Agencies ' 7-471-24 and, therefore, the case is dismissed. 

DISCUSSION 

We first briefly discuss our dismissal of the Town=s complaint in Case No. MUPP-
19,011. In that matter, the Town filed its objection to the Agent=s recommendation of dismissal 
sixteen days after it had received the recommendation.1  The Town indicated at the hearing that 

1The Labor Board=s records indicate and the Town admits that the recommendation was 
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its failure to file the objection in a timely manner was due to a problem with the mail; the 
objection had been placed in the mail by the Town=s counsel=s office no later than November 25, 
1997 but was not delivered to the Labor Board until December 4, 1997. 

As stated at the hearing on December 11, 1997, the Labor Board has no reason not to 
believe that the Town=s representatives mailed the objection on the date indicated. However, as 
we stated in City of Stamford (Thomas Gleason), Decision No. 3456 (1996), the language of 
Regulation 7-471-24 does not allow the Board discretion in matters involving the late filing of 
objections. In this regard, we must dismiss the Town=s complaint because it was not filed within 
14 days of service of the recommendation of dismissal as required by the regulations. 

The amended complaint in Case No. MPP-18,169 dated March 5, 1998 alleges violations 
of '' 7-470(a)(1), (3) and (4) of the Act in that the Town changed the pay status of Loreta 
Zdanys and Peter Vandenbosch from salaried to hourly without bargaining with the Union and 
for discriminatory purposes. In addition, the Union claims that the Town discriminated against 
Mr. Vandenbosch by eliminating his job (Assistant Building Official) and transferring him to 
Senior Building Inspector. 

The dispute arose out of the filing of wage complaints by Ms. Zdanys and Mr. 
Vandenbosch claiming unpaid overtime pay. At the time, they were both classified as exempt 
from the overtime pay requirement under the collective bargaining agreement. (See Ex. 7 at p. 
39.) After investigation, the Wage and Workplace Standards Division of the Labor Department 
concluded that the two employees were not exempt from the overtime pay requirement and 
ordered back pay with future compliance. (See Ex. 15). 

After resolving the wage/hour complaint, the Town attempted to reconcile the obligation 
to pay overtime with the provisions of the collective bargaining agreement and, specifically, to 
limit the annual compensation of the two employees to the salary amount contained in the 
collective bargaining agreement on which the Town's budget had been based. 

Unilateral Change 

Even at this relatively late date, we are frequently required to review unilateral changes 
in mandatory subjects of bargaining. The current status of our case law on this subject is as 
follows: 

An employer's unilateral change in an existing condition of employment which 
involves a mandatory subject of bargaining will constitute a refusal to bargain in 

received by the Town on November 17, 1997. The Town=s objection was received by the Labor 
Board by facsimile on December 3, 1997 and by U.S. mail on December 4, 1997. 
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good faith and a prohibited practice under [MERA] unless the employer provides 
an adequate defense. 

New Haven Parking Authority, Decision No. 3523 (1997). 

The basis on which compensation is paid is obviously a mandatory subject of bargaining. 
This is particularly true where, as here, the change made affects the total compensation to which 
an employee is entitled. Since a unilateral change was made in a mandatory subject of 
bargaining, the only question to be resolved is whether or not the Town established an adequate 
defense. 

The Town raises the defense of legal compulsion, one that we have recognized on several 
occasions as a valid defense to a charge of unilateral change. See Town of East Hartford, 
Decision No. 2697 (1988); Town of East Haven, Decision No. 1337 (1975). In each of these 
cases, we declined to find that a unilateral change constituted a refusal to bargain because the 
Towns were compelled by law to make the disputed changes. However, the situation here is 
different. The Labor Department ordered the Town to pay overtime to the two employees after 
finding that they were not exempt from this requirement. The order did not require the Town to 
change the status of these employees from salaried to hourly. There is no requirement under the 
wage-hour laws that non-exempt employees be paid on an hourly basis. Non-exempt employees 
may, and frequently are paid on a salary basis. Since they are entitled to overtime pay, it is 
necessary to convert their salary to an hourly "regular rate" upon which the overtime rate is 
calculated: 

The "regular rate" under the [Fair Labor Standards Act] is a rate per hour. The

Act does not require employers to compensate employees on an hourly basis;

their earnings may be determined on a piece-rate, salary, commission, or other

basis, but in such case the overtime compensation due to employees must be

computed on the basis of an hourly rate derived therefrom and therefore, it is

necessary to compute the regular hourly rate of such employees during each

workweek. . . 

29 C.F.R. ' 778.109. (Emphasis added).


Since it was not necessary for the Town to convert the employees from salaried to hourly 
to comply with the Labor Department's order, the defense of legal compulsion is unavailable. 
The Town's unilateral action violated the Act as a refusal to bargain. 

The dispute over the proper method to be used to calculate the hourly rates for the two 
employees is not one for us to decide as it involves interpretation of the contract and of the wage 
and hour laws. Both parties raised good arguments to support the correctness of their respective 
calculations. However, only the claims of unilateral change and discrimination are within our 
jurisdiction. 

Discrimination 
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We find that the Town's action in converting the two employees from salaried to hourly, 
although improper as a refusal to bargain, did not constitute discrimination on any of the grounds 
set forth in ' 7-470 (a) (3) of the Act. The Town's action in this regard was an attempt to 
reconcile the Labor Department's order with the terms of the collective bargaining agreement, 
and particularly, to keep the total compensation for the two employees within the budgeted 
amount. The Town advanced good reasons to support its method of calculation which may be 
accepted or rejected in another forum.  We find that the Town acted in sincere belief in the 
correctness of its method of calculating the hourly rate and that it was not motivated by 
discriminatory purposes. 

The second allegation of discrimination involves the elimination of the Acting Building 
Official job held by Mr. Vandenbosch and his reassignment to the job of Senior Building 
Inspector. Although the Union views this change as retaliation for having engaged in concerted 
activity,2 we are persuaded that this change resulted from a decision reached prior to the time the 
Town knew of the wage/hour complaints. 

We have set forth a union's burden to establish a prima facie case of discrimination as 
follows: 

A prima facie case includes proof that: 1) the employee engaged in protected, 
concerted activities; (2) the employer had knowledge of those activities; and (3) 
the employer harbored anti-union animus. State of Connecticut, UCONN Health 
Center, Decision No. 3592, at p. 19, quoting Torrington Board of Education, 
Decision No. 3209 (1994). 

2The concerted activity here being the assertion of a right derived from a collective 
bargaining agreement. See Board of Trustees for State Technical Colleges, Decision No. 2825 
(1990). The Town did not learn of the Union's involvement in the wage/hour complaint until 
shortly before the hearing; therefore, the primary form of concerted activity ("engaged with or on 
the authority of other employees", Id. at p. 10) is not applicable. 
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The employees here engaged in protected, concerted activities, and the Town had 
knowledge of these activities by mid-January, 1996. However, we do not find sufficient 
evidence of anti-union animus on the Town's part to satisfy this element of the Union's prima 
facie case. Based on the evidence presented, it would seem that the Town had good reason to 
eliminate the Assistant Building Official job. Excluding the secretary, there were two 
supervisors and one "worker" in the department. Mr. Oefinger testified without challenge that 
his recommendation to eliminate the job was made in the fall of 1995, well before the Town had 
knowledge of the wage complaints. After Mr. Vandenbosch successfully established that the 
duties of his job did not warrant exempt status, the Town's decision to place him in a job more in 
keeping with his duties was not unreasonable.3  We note as evidence of lack of anti-union 
animus that Mr. Vandenbosch remained in the Acting Building Official job for several months 
after March 14, 1996 and, indeed, acted as the Building Official for 10 months in 1997. For 
these reasons, even if the Union had established the element of anti-union animus, the timing of 
the elimination of the Acting Building Official job and the other events provide an adequate 
defense to the Town. 

The portion of the complaint alleging discrimination is dismissed. 

Remedy 

As previously discussed, the calculation of the correct hourly rate is not a matter within 
our jurisdiction. However, it is proper for us to order a remedy for the unlawful unilateral 
change from salaried to hourly status. The salaries in effect at the time of the change (on or 
about March 14, 1996 for Ms. Zdanys and on or about July 1, 1996 for Mr. Vandenbosch) are 
known, as are the subsequent increases. The amounts they both earned subsequent to the change 
in status are ascertainable. (The period during which Mr. Vandenbosch was acting as Building 
Official and paid at the rate for that job should be disregarded.) The employees are entitled to 
the difference between the amount they would have received had they remained salaried 
employees and the amount they actually received after the change to hourly status. 

3Under Sec. 1 of Act. IX the collective bargaining agreement, the Town retains the right 
to reclassify positions to another classification which more accurately reflects the actual duties 
and responsibilities. However, the salary may not be reduced without the Union's consent. 
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the Town of Groton: 

I. Cease and desist from unilaterally changing the compensation status of employees from 
salaried to hourly and thus changing the basis for their compensation. 

II. Take the following action which the Labor Board finds will effectuate the policies of the 
Act: 

A. Pay to Loreta Zdanys and Peter Vandenbosch the difference between the amount they 
would have earned had they remained salaried employees and what they earned as hourly 
employees after the change in method of compensation. 

III. Post immediately and leave posted for a period of sixty (60) consecutive days from the 
date of posting, in a conspicuous place where the employees of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety. 

IV. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within (30) days of the receipt of 
this Decision and Order of the steps taken by the Town of Groton to comply herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

C. Raymond Grebey 
C. Raymond Grebey 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th day of 
September, 1998 to the following:


Attorney William S. Zeman

P.O. Box 270067

West Hartford, Connecticut 06127


Attorney Harry E. Calmar

Suisman, Shapiro, Wool., Brennan & Gray

The Courtney Building

2 Union Place

P.O. Box 1591

New London, Connecticut 06320


Ron LeBlanc, Town Manager

Town of Groton

Town Hall, 45 Fort Hill Road

Groton, Connecticut 06340-4394


Patricia C. Zalesny, President

GMEA/SEUI, Local 742

90 Plant Street

New London, Connecticut 06320


RRR 

RRR 

_________________________________

Jaye Bailey Zanta, General Counsel

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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