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DECISION AND DISMISSAL OF PETITION 

On January 6, 1997, the Town of Newtown (the Town) filed with the Connecticut State 
Board of Labor Relations (the Labor Board) a petition, amended on March 6, 1997, seeking the 
modification of a bargaining unit represented by Local 1303-136, Council 4, AFSCME, AFL-
CIO (the Union), comprising all police dispatchers, clerical employees of the Newtown Police 
Department and switchboard operators. Specifically, the amended petition seeks to exclude the 
Administrative Assistant to the Police Chief as a confidential employee. 

After the requisite preliminary administrative steps had been taken, the parties appeared 
before the Labor Board for a hearing on December 8, 1997. At the hearing the parties were 
represented by counsel and were provided a full opportunity to present information concerning 
the petition. Both parties filed written briefs which were received by the Labor Board on 
February 17, 1998 and reply briefs which were received on March 5, 1998. Based on the record 
before us, we dismiss the petition. 



THE HEARING 

The Employer has petitioned to exclude the position of Administrative Assistant1 to the 
Chief of Police (the Assistant) as a confidential employee. The Union argues that the position 
should not be excluded from the bargaining unit because the amount of time the employee would 
spend on confidential work involving her own bargaining unit is so minimal it makes her 
inclusion in the bargaining unit, at most, merely an inconvenience to the Town. 

Testimony presented at the hearing centered on the extent and nature of the clerical duties 
concerning collective bargaining which are required by the Chief of Police and which could be 
performed by his Assistant, if she were excluded from the bargaining unit. The record reveals 
that the chief operational officer of the Town of Newtown is the First Selectman. Retired First 
Selectman Robert Cascella (Cascella) testified that he held that position from December 1, 1993 
to November 30, 1997. In his capacity as First Selectman, Cascella acted as the chief 
spokesperson for all collective bargaining agreements negotiated by the Town during his tenure.2 

Two confidential employees working at town hall reported directly to Cascella and assisted him 
in all clerical functions including those related to collective bargaining. Also present on all 
negotiating teams was the Director of Finance. There are two bargaining units among Police 
Department employees; a clerical unit represented by this Union and a uniformed police officer 
unit represented by Local 3153, Council 15, AFSCME (Council 15). The Chief of Police was a 
member of management's negotiating team involving these two bargaining units. The Union 
represents 12 employees. 

The current Chief of Police, James E. Lysaught, Jr. (Lysaught) testified that he has been 
employed by the Town in that capacity since July 14, 1996. During his employment, he has had 

1Although the parties to this petition both refer to the title of the subject position as the 
ASecretary to the Chief of Police@, the job description actually identifies this position title as an 
AAdministrative Assistant@. (Ex. 5). 

2  During the beginning of negotiations for the most recent successor collective 
bargaining agreement with the Union, the Town designated Human Resources Director Nancy 
Markey to act as the chief spokesperson for the Town. Thereafter, she left employment with the 
Town and Cascella resumed negotiations as the Chief Spokesperson. 
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one occasion to participate in collective bargaining for a successor agreement with the Union. He 
testified that his participation included drafting and submitting proposals for modification of the 
contract and attendance at, and participation in, the negotiation and strategy sessions. When 
Lysaught made written recommendations or proposals for bargaining, he would type, copy and 
deliver the proposals himself to the chief negotiators. The Chief testified that it took him 
approximately one to two hours to perform the written portion of his collective bargaining duties 
with respect to the contract negotiations with the Union. This written portion represented about 
25% of the total time he spent on negotiations. Attendance at negotiation and strategy meetings 
comprised the remaining 75% of the time Lysaught spent on collective bargaining. 

Lysaught testified that he is responsible for answering grievances from the Union at Step 
1 and is involved in Steps 1 and 2 of the grievance process with Council 15, the union 
representing uniformed police officers. Lysaught testified that during his tenure with the Town, 
he had occasion to answer one grievance filed by the Union and about twenty-one others from 
Council 15. Lysaught=s answers to grievance complaints usually involve brief, handwritten 
responses on the back of the grievance form. 

Lysaught testified that he maintains all files, and performs all typing, copying and any 
facsimile transmissions concerning collective bargaining for the Union or Council 15. All files 
related to negotiations and grievances are maintained in the Chief=s office in a locked cabinet to 
which his Assistant does not have access. Lysaught testified that if his Assistant was a 
confidential employee, he would delegate these tasks to her and some other additional duties 
such as opening mail and performing cost projections for proposed salary increases. He 
currently performs these clerical-type duties because there are no confidential clerical employees 
in the building.3  Lysaught believes that he could carry out his collective bargaining duties more 
effectively and efficiently if he were assigned a confidential employee. 

The job description submitted into evidence for the position of Administrative Assistant 
to the Chief of Police provides a general description of duties which includes taking and 
transcribing dictation, performing budgetary, accounting and payroll functions and other related 
duties as required. The job description does not specify any particular duties that concern or 
relate to collective bargaining. 

DISCUSSION 

The issue presented in this case is whether the position of Administrative Assistant to the 
Chief of Police should be excluded from the bargaining unit as a confidential employee. The 
Town argues that exclusion of the Assistant from the bargaining unit is appropriate because she 
works directly for a person with significant collective bargaining responsibilities and excluding 
her from the unit would protect her from a conflict of interest with her own bargaining unit. The 
Town contends that in order for the Chief of Police to accomplish his job efficiently, it is 

3  The two confidential employees who work for the First Selectman are located in 
another Town building. 
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essential that his Assistant be designated a confidential employee and therefore excluded from 
the bargaining unit. In addition, the Town argues that there is no evidence that it has attempted to 
fragment or scatter confidential work among a large number of bargaining unit members. The 
Union counters that the nature and amount of confidential work involving collective bargaining 
which concerns this unit does not warrant the exclusion of the Assistant=s position from the 
bargaining unit. We agree with the Union. 

The Labor Board=s authority to exclude a position from a bargaining unit on the ground 
of confidentiality is derived from its Apower to determine whether a position is covered by '' 7-
467 to 7-477" as provided in Conn. Gen. Stat. ' 7-471(2). New London Board of Education, 
Decision No. 1313 (1975); East Hartford Board of Education, Decision No. 1980 (1981). Over 
time, the Labor Board has developed criteria for determining the need for a confidential 
exclusion, which case law was thoroughly discussed in Brooklyn Board of Education, Decision 
No. 2672 (1988). There, citing Bristol-Burlington Health District, Decision No. 2469 (1986), 
the Labor Board stated: 

The confidentiality must pertain to collective bargaining. The fact that an 
employee must observe confidences for some other purposes (e.g. professional 
confidence with respect to a patient=s or a client=s communications) does not 
justify his exclusion. See, e.g. Stratford Bd. Of Ed., Decision No. 760 (1967) and 
cases cited. 

The purpose of the exclusion is two-fold: to protect the employee from being put 
in a position of conflicting interests, and to safeguard the employer=s confidential 
communications from the temptation of disclosure generated by that conflict of 
interest. See, e.g., Southern Water Dept., Decision No. 1084 (1972), and cases 
cited; East Hartford Board of Education, supra. 

While an employer has a right to the protection last mentioned it may not Aby 
fragmenting and scattering confidential work among a large number of secretaries 
proliferate the confidentiality exclusion.@ City of Bristol, Decision No. 1003 
(1971). 

The Labor Board exercises its exclusionary powers with great restraint. In Brooklyn 
Board of Education, the Labor Board stated: 

[Exclusion] from the unit on the grounds of confidentiality would exclude 
[employees] from the collective bargaining process that the Act seeks to promote. 
From the point of view of the policies embodied in the Act, this is a deprivation 

and a disadvantage. We have recognized that where such an exclusion is 
necessary this disadvantage must be incurred but we do not believe an employee 
should be deprived of the benefits of the Act lightly or on a showing of mere 
inconvenience to the employer. 
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Brooklyn Board of Education, supra citing East Haddam Board of Education, Decision No. 
1519-A (1977). 

The Labor Board has held that the exclusion of an employee is warranted only where the 
confidential collective bargaining duties pertain to his or her own bargaining unit. Town of 
North Haven, Decision No. 3459 (1996); Old Saybrook Board of Education, Decision 
No. 2571-A (1987); City of New London, Decision No. 814 (1968); See also Norwich Board of 
Education, Decision No. 2590 (1987). In Old Saybrook Board of Education, supra, the Board 
refused to consider an employee=s collective bargaining duties relating to different bargaining 
units. In that case, the Labor Board held: 

When such work involves the bargaining unit in question (i.e. the secretarial 
bargaining unit) the work is confidential. However, this cannot be said to be the 
case with typing materials which solely concern the teachers= or administrators= 
bargaining unit. We fail to see how access to such information would be 
confidential with respect to a member of the secretarial unit. 

In this case, we find that the evidence does not support exclusion of the Assistant from 
the bargaining unit. In this regard, the testimony presented indicates that most of the collective 
bargaining work that would be required of the Assistant concerns Council 15 and not this Union. 
Even though negotiation of a successor collective bargaining agreement for this Union may 
potentially produce a Apeak@ of work for the Police Chief, Lysaught=s testimony established that 
the clerical work amounted to an estimated total of one to two hours of typing. The evidence 
shows that only one grievance concerning this bargaining unit has been filed during Lysaught=s 
tenure. Additionally, the First Selectman is the chief negotiating spokesperson and he is 
assigned two confidential employees to assist him.  Although Lysaught testified that he would 
have his Assistant perform additional clerical work if she were excluded from the Union, we 
cannot determine if the additional confidential duties relate to the Union or Council 15. 

The above evidence establishes that, at worst, the Town is merely inconvenienced by the 
Assistant=s inclusion in the unit. Although it might be more convenient for the Chief of Police to 
have an Assistant perform the collective bargaining clerical duties, such duties are not of the 
nature or volume to warrant exclusion. This is especially true given the fact that the First 
Selectman is assigned two confidential employees who might be able to assist the Chief with 
some of his tasks. In making our decision we do not consider any confidential duties but those 
related to this bargaining unit. As such, any non-collective bargaining confidential work or work 
related to Council 15 is not of significance in our determination here. 

Finally, we agree with the Town=s assertion that there is no evidence in the record to 
suggest the Town has Ascattered@ confidential work among its employees in an effort to 
proliferate confidential exclusions in this case. City of Bristol, supra. It is also true that the 
Board has often found cases where more than one confidential exclusion was justified in a town. 
Bristol-Burlington Health District, supra.  However, in this case, the evidence does not support 
the exclusion of this position. 
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DISMISSAL OF PETITION 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, the petition filed by the Town of Newtown 
is hereby dismissed. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 

Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Wendella A. Battey 
Wendella A. Battey 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th day of 
June, 1998 to the following:


Attorney Saranne P. Murray

Shipman & Goodwin

One American Row

Hartford, Connecticut 06103


Attorney Jason W. Cohen

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Susan G. Fentin

Shipman & Goodwin

One American Row

Hartford, Connecticut 06103


Carol Ross

Director of Human Resources

Edmond Town Hall

45 Main Street

Newtown, Connecticut 06470


Stephen T. Nash, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 
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____________________________________

Ronald A. Napoli. Acting Agent
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