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DECISION AND DISMISSAL OF COMPLAINT 

On March 22, 1996, Local 998 of the International Association of Firefighters, AFL-CIO 
(the Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Town of Stratford (the Town) was engaging in prohibited practices 
within the meaning of '' 7-469 and 7-470 of the Municipal Employee Relations Act (the Act) by 
failing or refusing to comply with a valid interest arbitration award. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for hearing on October 25, 1996 and February 10 and June 20, 1997. At the hearing, the 
parties were given full opportunity to adduce evidence, to examine and cross-examine witnesses 
and to make argument. Both parties filed briefs on September 2, 1997. 

Based upon the entire record before use, we make the following findings of facts and 
conclusions of law, and we dismiss the complaint. 



FINDINGS OF FACT


1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive bargaining representative of a bargaining unit consisting of the 
Town's uniformed and investigatory employees in its Fire Department. 

3. The parties engaged in negotiations for a collective bargaining agreement to succeed the 
one expiring on June 30, 1992. Agreement was reached on some issues and the remaining ones 
were submitted to interest arbitration under ' 7-473(c) in January, 1992. (Ex. 4) 

4. Two insurance plans were provided under the expiring contract. The Blue Cross/Blue 
Shield plan had a $5.00 office visit co-pay and the PHS Plan had no co-pay. The Town proposed 
(and was awarded) new Blue Cross/Blue Shield and PHS plans which provided $15.00 and 
$10.00 office visit co-pays, respectively. 

5. Under the expiring contract, a medical certificate was required as a condition of sick 
leave pay for an absence in excess of four consecutive working days. If a co-pay was required 
for this certificate (the "first certificate") under the employee's insurance plan, the employee bore 
the cost. If the Town was not satisfied with this certificate, it could (and did on rare occasions) 
require a second certificate (the "second certificate") for which, by practice, the Town would pay 
if any co-pay was imposed. 

6. As Issue 58, the Union proposed to continue the current contract language regarding 
medical certificates in Article XVIII, Sec. 3, while the Town proposed to delete it. In Issue 59, 
the Union proposed to continue the four or more consecutive working day period for the 
requirement for a medical certificate, while the Town proposed that a certificate be required after 
an absence of two consecutive working days. The majority of the panel selected the Town's last 
best offer on both Issue 58 and Issue 59, stating as follows: 

[Issue 58] 

DISCUSSION 

Issues 58 and 59 will be discussed together. 

Current language requires a medical certificate only for absences of at least four 
(4) consecutive working days. The Union proposes to continue current contract 
language without change. The Town proposes to require a medical certificate for 
absences of two (2) or more consecutive working days. 

Stratford firefighters currently work on a two on, one off, two on, three off work 
schedule. Thus, they never work more than two consecutive days without a 
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scheduled day off. Under these circumstances, it is not unreasonable to require 
the employee to obtain a medical certificate for two consecutive days of absence 
since two consecutive days absence represents the longest period of regularly 
scheduled work days. The current requirement of four days has little meaning in 
view of the existing work schedule. 

It was a matter of concern to the panel that the Town's language contains no 
express provision that the Town would pay for the medical certificates. Lowering 
the request to two days could result in significant costs to employees. However, 
the Town has indicated that it will cover the employee's out of pocket costs for 
obtaining the medical certificates. In view of that and because the Town should 
be permitted to closely police sick leave usage (which impacts overtime costs) in 
a manner appropriate to the employee's work schedule, we are persuaded that the 
Town's proposed change should be accepted. 

For the reasons discussed above and based upon the statutory factors of the public 
interest and the financial capability of the municipal employer, including 
consideration of other demands on the financial capability of the municipal 
employer, and the following factors considered in light of such financial 
capability: (A) the negotiations between the parties prior to arbitration; (B) the 
interests and welfare of the employee group; (C) changes in the cost of living; (D) 
the existing conditions of employment of the employee group and those of 

similar groups; and (E) the wages, salaries, fringe benefits, and other conditions 
of employment prevailing in the labor market, including developments in private 
sector wages and benefits: 

The last best offer of the Town is selected on Issue 58. 

The Town appointed panel member concurs in the selection of the Town's last 
best offer, based upon the same statutory factors cited above. 

The Union appointed panel member dissents from the selection of the Town's last 
best offer, based upon the same statutory factors cited above. 

* * * * * * * 
[Issue 59] 

DISCUSSION 

The discussion set forth under Issue 58 supra hereby is incorporated for this 
section. 

For the reasons discussed therein and based upon the statutory factors of the 
public interest and the financial capability of the municipal employer, including 
consideration of other demands on the financial capability of the municipal 
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employer, and the following factors considered in light of such financial 
capability: (A) The negotiations between the parties prior to arbitration; (B) the 
interests and welfare of the employee group; (C) changes in the cost of living; 
(D) the existing conditions of employment of the employee group and those of 
similar groups; and (E) the wages, salaries, fringe benefits, and other conditions 
of employment prevailing in the labor market, including developments in private 
sector wages and benefits: 

The last best offer of the Town is selected on Issue 59. 

The Town appointed panel member concurs in the selection of the Town's last 
best offer, based upon the same statutory factors cited above. 

The Union appointed panel member dissents from the selection of the Town's last 
best offer, based upon the same statutory factors cited above. (Ex. 4) 

7. In Issue 60, the Union proposed as its last best offer that the current contract provision be 
continued. This provided: 

B. The Town Manager may, at his sole discretion, require an employee to supply 
medical certificate [sic] for one (1), two (2), or three (3) days sickness if he or she 
believes that the employee is allegedly abusing sick leave or non-service 
connected injury leave. 

The Town's last best offer was to change current language to provide: 

Section 3B. The Chief or his designee may, at his sole discretion, require an 
employee to supply a second medical certificate, or submit to an examination by 
the Town's physician, if he believes that the employee is abusing sick leave or 
injury leave. 

The panel selected the Town's last best offer, stating: 
[Issue 60] 

DISCUSSION 
The Union proposes to continue current contract language without change. The 
Town proposes to delete the current language and replace it with an entirely new 
provision. 

The Town's last best offer conforms to other changes that have been awarded 
herein under sick leave. Under Issue 59, the Town will be permitted to uniformly 
require a medical certificate for two or more consecutive days of absence. The 
language proposed by the Town under Issue 60 will help the Town determine 
whether the initial medical certificate can be verified or corroborated. This 
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conforms with the sense of our award under Issue 57 [sic]. Here again, the panel 
was concerned about medical certificate requirements imposing additional costs 
upon employees. However, again the Town has indicated that it will cover the 
employee's out of pocket costs for second certificates. 

For the reasons discussed therein and based upon the statutory factors of the 
public interest and the financial capability of the municipal employer, including 
consideration of other demands on the financial capability of the municipal 
employer, and the following factors considered in light of such financial 
capability: (A) the negotiations between the parties prior to arbitration; (B) the 
interests and welfare of the employee group; (C) changes in the cost of living; 
(D) the existing conditions of employment of the employee group and those of 
similar groups; and (e) the wages, salaries, fringe benefits, and other conditions 
of employment prevailing in the labor market, including developments in private 
sector wages and benefits: 

The last best offer of the Town is selected on Issue 60. 

The Town appointed panel member concurs in the selection of the Town's last 
best offer, based upon the same statutory factors cited above. 

The Union appointed panel member dissents from the selection of the Town's last 
best offer, based upon the same statutory factors cited above. (Ex. 4). 

8. In the course of the discussion of the sick leave proposals, the Town's chief negotiator, 
David Dunn, in response to the Union's concern about employee cost of medical certificates, 
stated, "We pay for that. What do you care, we pay for that". This statement was not made on 
the record of the arbitration proceeding, or to the arbitration panel, but was apparently made 
within the hearing of the arbitration panel. 

9. After the Town had been awarded its last best offer on the insurance plans which 
increased the Blue Cross/Blue Shield office visit co-pay from $5.00 to $15.00 and imposed a 
new co-pay of $10.00 for the PHS plan and also its last best offers on the three sick leave issues, 
the Union took the position that Mr. Dunn's statement as to the Town's obligation to pay for 
medical certificates applied to the first certificate as well as to the second certificate under the 
arbitration award and filed the instant complaint when the Town disputed this interpretation. 

CONCLUSIONS OF LAW 

1. An employer's refusal to comply with a valid award or decision of an arbitration panel or 
arbitrator constitutes a violation of ' 7-470(a)(6) of the Act. 

2. The last best offer selected by the panel of arbitrators becomes the operative provision of 
the collective bargaining agreement. 
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3. Although ' 7-473(c)(d) requires each member of the panel of arbitrators to state the 
specific reasons and standards for making his choice on each unresolved issue, the choice must 
be made on the basis of evidence in the record. 

4. Since the Town representative's statement as to payment for the medical certificates was 
not made on the record, it could not properly be considered by the panel as a reason for its 
decision. 

5. Under the circumstances, the Town's refusal to pay for the first medical certificate did not 
violate the award nor did it violate the obligation to bargain in good faith. 

DISCUSSION 

Disputes which arise out of statements made during labor contract negotiations are never 
easy to resolve, and this case is no exception. In order to reach a decision it is necessary to 
consider the existing contract provisions and practices, the proposals, and the events which led to 
the awarded contract language. 

Under the contract which expired on June 30, 1992, it was the employee's obligation to 
pay any co-pay required for a "first certificate" (i.e., one that was required by Article XIII, Sec. 
3A for sick leave in excess of four consecutive working days). On the other hand, it was the 
Town's practice to pay for medical certificates (the "second certificate") it required when it was 
not satisfied with the initial certificate submitted. 

The requirement that employees pay for the first certificate was apparently not a problem 
under the expiring contract, presumably because there was no co-pay under the PHS plan and the 
co-pay under the Blue Cross/Blue Shield plan was only $5.00. The problem arose when the 
Town proposed changes in the plans which would increase the co-pays by $10.00 each (to 
$15.00 under the Blue Cross/Blue Shield Plan and to $10.00 under the PHS plan). 

In the interest arbitration which began in 1992, neither party proposed any changes in the 
practice of paying for the first and second certificates. The only substantive changes proposed 
were to reduce the first certificate requirement from an absence exceeding four days to one of 
two or more consecutive days and to substitute the Chief for the Town Manager as the person 
who could request verification in the case of suspected abuse of sick leave of any duration. 
Absent the statement made by Mr. Dunn, we would readily conclude that the existing payment 
practice remained in effect unchanged. 

There is no question that Mr. Dunn made the statement, "We pay for that. What do you 
care, we pay for that". There is also no question that this statement was made off the record; 
nowhere does it appear in the transcript of the arbitration proceedings. Obviously, this statement 
somehow came to the attention of the arbitration panel, since it stated the Town's willingness to 
pay for certificates in the discussion sections of Issues 58, 59 and 60. How it came to the 
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arbitrators' attention remains unclear. Most likely, it was made in the hearing room in the 
presence of the arbitrators, but during a recess. The statement was made to Mr. Milewski and 
not to the arbitrators. 

The exact reason the statement was made and its intended scope is difficult to determine. 
Considering the existing payment practice and the absence of any proposals by either party to 

change it, we conclude that the statement related to the existing practice of the Town's paying for 
the second certificate and did not propose a change in the practice under which the employees 
paid the cost, if any, for the first certificate. It should be kept in mind that the Town was seeking 
to decrease its insurance cost by proposing insurance plans that contained increased co-pays. 
Absent gross bad faith on the part of the Town, which we do not find here, it is unlikely that the 
Town would offer to assume a new co-pay obligation for the first certificate at the same time it 
was seeking to impose higher co-pays on the employees. It is more likely than not that Mr. 
Dunn's statement accurately reflected the existing practice as to the second certificate and was 
not intended to relate to the first certificate. 

Obviously, spokespersons for the parties should take great care with the statements they 
make on and off the record in order to avoid disputes such as this one. Had the statement been 
made on the record to the arbitrators, they could have clarified it to determine whether it related 
to the first certificate, the second certificate or to both of them. However, the statement was 
made by Mr. Dunn to a Union representative and was only overheard by the arbitrators. We do 
not think it proper for an arbitration panel to include a statement communicated to it in such a 
manner in its background discussions as to why it accepted a particular last best offer. 

The neutral arbitrator, J. Larry Foy, testified that the Town's statement was a substantial 
factor in his decision to select the Town's last best offer on Issues 58, 59 and 60. He indicated 
that he probably would have decided the issue differently if he thought that the employees would 
be required to pay for the first certificate, but he concluded that he could not say definitely that 
he would have. He noted as an additional and independent reason for his selection of the Town's 
last best offer its right to closely police sick leave usage. 

We conclude that the Town's off-the-record comment was only inadvertently 
communicated to the arbitration panel and therefore should not have been considered by the 
panel. We conclude further that the statement was limited to the practice existing as to the 
second certificates. Finally, we find, at most, a misunderstanding as to the scope and meaning of 
Mr. Dunn's statement and no evidence of bad faith bargaining on the part of the Town. 

The complaint is dismissed. 
ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the complaint filed herein be and the same hereby is, DISMISSED. 
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John H. Sauter 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th day of 
May, 1998 to the following:


Daniel Hunsberger, Vice President

UPFFA of CT

35 Glen Hollow Drive

Monroe, Connecticut 06468


David Dunn, Labor Consultant

1656 Main Street

Stratford, Connecticut 06457


Attorney Floyd Dugas

Berchem, Moses & Devlin, P.C.

75 Broad Street

Milford, Connecticut 06460


Peter S. Carozza, President

UPFFA of CT

30 Sherman Street

West Hartford, Connecticut 06110


Mark Barnhart, Town Manager

Town of Stratford

Town Hall, 2725 Main Street

Stratford, Connecticut 06497


Attorney Richard J. Buturla, Town Attorney

Town of Stratford

Town Hall, 2725 Main Street

Stratford, Connecticut 06497
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____________________________________

Ronald A. Napoli, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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