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DECISION AND ORDER AND DISMISSAL OF COMPLAINT

On July 11, 1991, Robert Siok (Siok) filed two complaints (MUPP-13, 920 and MUPP-13,
921) with the Connecticut State Board of Labor Relations (the Labor Board) alleging that John
Mosby (Mosby), as President of Local 1042, Council 4, AFSCME, AFL-CIO (the Union) had
engaged and was engaging in prohibited practices within the meaning of section 7-470 of the
Municipal Employee Relations Act (the Act or MERA).  In substance, Siok alleges that the Union,
through Mosby, engaged in a pattern of harassment and coercion against Siok after Siok exercised
his statutory right to criticize Mosby and further alleged that Mosby failed to properly represent him
in grievance proceedings.
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On July 11, 1991, Siok filed another complaint (MPP-13,922) against the Norwalk Board
of Education (the School Board) alleging that the School Board engaged in a prohibited practice in
violation of the Act by conspiring with the Union to harass and intimidate Siok. 

On April 6, 1992, William Folsom (Folsom) filed a complaint (MUPP-14,569) with the
Labor Board, which was amended on August 26, 1993, alleging that the Union, through Mosby,
engaged in a prohibited practice in violation of the Act by a pattern of harassment and coercion as
evidenced by Mosby ordering Folsom to perform maintenance work without following the
procedures established in the Union contract.  Folsom=s complaint alleges that when he reminded
Mosby of the procedure for written requests, Mosby threatened Folsom=s job and reported him to
his supervisors.

On June 4, 1992, Siok filed a fourth complaint (MUPP-14,698) with the Labor Board
alleging that the Union engaged in a prohibited practice in violation of the Act by a pattern of
continued harassment against Siok and Folsom due to the exercise of their statutory right to oppose
and criticize Mosby as evidenced by the Complainants= two-year suspension from the Union and the
assessment of a fine against them.  The complaint further alleges that the suspension imposed
interfered with Folsom=s right to oppose Mosby in the upcoming elections for union president.

After the preliminary steps had been taken, the cases were consolidated and brought before
the Labor Board for a hearing on June 15, 1993, May 9, 1994, September 26, 1994, June 7, 1995
November 20, 1995 and December 7, 1995.  On the initial hearing date, the Complainants were
represented by counsel,  Attorneys Emmanuel Margolis and James Lenes.  Thereafter, they appeared
on their own behalf.   The Union and the School Board were represented by counsel.  All parties
were afforded a full opportunity to adduce evidence, examine and cross-examine witnesses and
make argument.  All parties filed post hearing briefs, the last of which was received by the Labor
Board on April 26, 1995.
 

On the basis of the record before us, we make the following findings of fact and conclusions
of law and we issue the following order.

FINDINGS OF FACT

1. The School Board is a municipal employer within the meaning of the Act.

2. The Union is an employee organization within the meaning of the Act and, at all times
relevant to this case, has been the exclusive bargaining representative for a unit of custodial and
maintenance workers employed by the School Board. 

3. Siok and Folsom are employed by the School Board and are members of the Union.  The
Complainants were also members of the Union prior to their suspension from the Union in April or
May 1992 and following their reinstatement to the Union in December 1992.

4. Mosby is, and has been at all times pertinent hereto, the president of the Union.
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5. Since July 1990, Siok has worked in the School Board=s maintenance department as a
plumber/steam fitter, and holds a P-2 Unlimited Journeyman=s License and an F-2 Fire Prevention
License.  Siok was the only plumber employed by the School Board for several months after he was
hired.  In early 1991, his Apartner@ Dan Carlson was hired as a plumber.

6. Folsom works in the School Board=s maintenance department as a truck driver and has
worked in that capacity for the past eighteen (18) years.

7. Mosby is employed by the School Board as the Head Custodian at a school known as the
Briggs Center for Vocational Arts (BVCA) and has no supervisory authority over the Complainants.
 The Complainants= direct supervisor is, and was at all relevant times herein, Charles Klepacky.

8. Soon after Siok was hired, and on more than one occasion, Mosby came to Siok=s work site
and attempted to instruct Siok on how he should perform his job.  Mosby is not a licensed plumber.
 Mosby called Siok a Ahard headed custodian@ and told Siok that Ahe was going to learn@.

9. In late 1990, Folsom, who was on the Union=s Executive Board for several years, decided
to run for the presidency in the next Union election because he believed the Union should be more
democratic instead of a Aone man show@.

10. On January 23, 1991, Mosby filed a grievance against Folsom with the School Board
alleging that Folsom refused to allow another employee into the truck he was driving for the School
Board.  At the disciplinary hearing which ensued from the grievance, Folsom did not want Mosby=s
representation, since Mosby filed the underlying grievance, and further, had requested that Mosby
not be present at the hearing.  Mosby attended the hearing anyway, and gave testimony against
Folsom.  Folsom received a one or two day suspension in the matter.  

11. At some point late in 1990 and early 1991, at Mosby=s request, Mosby and the School Board
began to investigate what Mosby labeled the Adouble standard@ concerning the discipline of
maintenance and custodial workers.  Mosby and the School Board were receiving complaints from
the custodians that the maintenance department employees were not abiding by the contract
provision which required all custodians and maintainers to take their coffee break from 10:00 to
10:10 a.m. and were not following, nor being disciplined for not following, the School Board=s
clocking in/out policy.

12. In early 1991, after the Union and the School Board reviewed the time cards of all its
maintenance and custodial employees, the School Board required several of its maintenance workers
to attend disciplinary hearings regarding their alleged tardiness/absenteeism records and issued
suspensions to those employees.

13. At the hearing held on April 4, 1991, Mosby appeared as Siok=s Union representative at a
disciplinary hearing concerning Siok=s alleged excessive tardiness. Klepacky, Siok=s supervisor, 
also attended the hearing.  Siok had been tardy 31 times in an unspecified time period; the majority
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of times he was 1-2 minutes late.  

14. At Siok=s April 4, 1991 disciplinary hearing, Mosby did not address the issue of tardiness
on Siok=s behalf, but instead charged that Siok was working overtime in violation of the contract.
 Mosby attended the hearing not only as Union president, but also as part of the committee made up
to investigate the unequal application of the School Board=s policies between the custodians and the
maintenance people.  While the disciplinary panel adjourned to the hallway to discuss the matter,
Mosby and Siok were left alone in the room.  Mosby called Siok  Ahard headed@ in a loud, yelling
manner and told Siok that when Mosby told him to do something, he should just do it.  Siok resisted
and Mosby advised him that he Awould pay@.   When the panel returned and advised Siok and Mosby
that they were going to issue a verbal warning, Mosby said, Awhat are you talking about, let=s go out
into the hall@.  When the panel and Mosby returned, they informed Siok that he would be issued a
two day suspension.

15. On April 4, 1991, the School Board issued a letter to Siok informing him that he was being
suspended for two days due to his tardiness. (Ex. 4).

16. In the Spring of 1991, a notice authored by Mosby was posted at all schools in the Norwalk
system.  The notice was addressed to all members of Local 1042.  It stated:

I want to thank all the members who have been great while we are trying to
get a good contract.  We are in arbitration and hope to have a contract for you very
soon. 

 
In 1985 I sent out a bulletin that before I retire I was going to break up the

double standard between the custodians, the head custodians and the maintenance
workers.  We have some good custodians, some good head custodians and some
good maintenance workers who are doing outstanding jobs.  But to those members
who have been disciplined, I say you got what you [sic] was coming to you because
you were hard headed and didn=t want to follow the Board of Education policy and
you didn=t want to obey the Union officers when we spoke to you about doing the
right thing on the job.  I know some of you don=t like what we are trying to do, but
I try to follow what the members ask me to do to make sure every member is treated
fairly on the job.

I also want to tell the rank and file that even if it means that I am never
elected again, I want to break up the double standard by which the bosses look the
other way for some members but nail other members they don=t like.  Vincent
DiMasi is guilty of this and so is Charles Klepacky.  Neither one of them wants to
follow the Board of Education policy fairly.  Mr. Klepacky feels that he can do
whatever he wants, but Mr. Klepacky, let me tell you that this union is ready to stop
you from tampering with the time clocks and with the custodians time cards at the
Kendall School.  It is the principal=s job to take care of the time cards, not Mr.
Klepacky=s.
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Mr. Klepacky and Mr. DiMasi go from school to school and try to blame
John Mosby, but I don=t care because every member that comes up for a disciplinary
hearing is doing wrong on the job.  Not one good member ever had to come up for
a disciplinary hearing because of doing right on the job.  We have one or two
members who, when they get written up for doing wrong on the job, get mad at me.
 Well I have news for them.  Do right on the job, follow the union contract, obey the
Board policy and rules, stay on the job, come to work on time and punch out when
you leave and you won=t have any problem.

Lastly, I want to let the members know that any other union officer and I can
go to any school at any time and check the time cards and if anyone tries to interfere
with our doing this, that person will get a disciplinary hearing and three or four days
off.  When a member calls me about any wrong doing at any school, I will go to that
school and if I see  a person doing wrong, that person will be sent up town, no matter
who it is.

I hope all members have a good summer vacation.  Yours truly, John 
Mosby.  (Ex. 7)(Emphasis added).

17. In the Spring of 1991, Siok, Folsom, and several other Union members circulated a petition
among the members of Local 1042.  Forty-nine members signed the petition.  The petition alleged
that Mosby should be investigated and removed due to his Alack of representation; working against
union members; harassment; and threatening of union members@. (Ex. 5).

18. After the petition was circulated and signed by members, Mosby threatened to Aget everyone@
who signed the petition.  For reasons undisclosed in the record, several people who signed the
petition, including Yolanda Reed, Herman Cole, Hubert Mack, Robert Ballard, Alfred Smith and
Vincent Cifre, were terminated by the Board of Education.

19. On June 7, 1991, a notice was posted at all eighteen schools in the
Norwalk system plus the maintenance department. 
This notice was addressed to all members of Local
1042 from John Mosby. It stated:

I would like to send this letter out to all members of the Local 1042 to put William
Folson [sic], Bill Bruce, Charles Evans, Robert Siok, Don Carlson, Sandra Freeman
and others, that I have spoken to my attorney to bring a lawsuit against you for the
following reasons:

1.  False accusations against me.
2.  Harassment and threatening union members.
3.  Lack of representation.
4.  Defamation of my character.
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5.  Mr. Folson [sic] went over the Local Executive Board=s head.
6.  Lied on me that I never gave a financial report of the Union.
7.  Mr. Folson [sic] lied on me concerning improper elections when
he himself was apart [sic] of the election.
8.   That I refused to have regular meetings when in fact, he refused
to come to any meetings.
9.  Mr. Folson [sic] also went to the council for [sic] over the Local
Executive Board=s head.
10.  Mr. Folson [sic] is in violation of the Local Constitutional Laws
and has not followed the proper procedures in filing a grievance
against the President of this Union.

I would also like to thank all the members that have called me and told me
that it is time the Norwalk Board of Education takes action against some of these
hard headed custodians who do not do their jobs.

One of our custodians threatened his Head Custodian for the principal that
wrote him up for not doing his job.

For 15 years there was never one member that ran against me.  Why did Mr.
Folson [sic] question it now and not grievant [sic] it before the union Executive
Board?  Today he questions elections that were properly voted upon and I was
elected as President of Local 1042.

Also a lot of members who signed this petition against me were lied to and
had sent the petition off to the Washington, D.C. without Executive Board=s
approval.

I would like to inform you that a suit will be filed against those that have
signed the petition that they will be sued for their homes and for one million dollars
if they can not prove these lies against me. (Ex. 6)(Emphasis added). 

20. In August 1993, Mosby filed a complaint (Case No. MPP-16,003) with the Labor Board
against the Complainants and others which sought monetary damages and penalties. (Ex. 12)  (see
Finding of Fact #40, below).

21. On June 11, 1991, Siok, Folsom and the other petitioners forwarded the petition to the
Judicial Panel of AFSCME, International and requested that the Union investigate and remove
Mosby from his capacity as president and copied the petition to AFSCME, Council 4 and the Labor
Board. (Exs. 2 and 8).   

22. On June 12, 1991, Siok sent a copy of the petition to Dominic Badolato, Executive Director
of AFSCME, Council 4 and made a similar request of Badolato.  Siok does not recall ever receiving
a response from Badolato.  (Ex. 9).
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23. On July 1, 1991, after receiving a complaint from Robert Cole, Head Custodian at Norwalk
High School, Mosby complained to Assistant Superintendent, Dr. Michael L. Muro (Muro) that Siok
and his co-worker were taking a coffee break at an unauthorized time.  At the time in question, Siok
and his co-worker were sitting down to draft a parts list and were not taking a coffee break although
they were drinking coffee.  Siok was not disciplined for the matter but was spoken to by his
supervisor about the incident.

24. It is not a violation of the collective bargaining agreement for employees to drink coffee
while working.  Robert Cole testified that he would often have a cup of coffee while doing
paperwork, or would carry coffee around with him while doing his work.

25. On July 2, 1991, Mosby complained to Muro that Siok was again enjoying a coffee break
at an unauthorized time.  At the time, Siok was exploring a leaky pipe at Ponus Ridge School with
his partner.  Siok was not disciplined due to the incident, but was again questioned by his supervisor.

26. On September 30, 1991, and October 10, 1991, Mosby filed two grievances against Folsom
regarding Folsom=s use of a Board of Education truck while performing exterminating duties. (Ex.
B and 16C).  At the hearing concerning these grievances, Folsom was represented by Paul Wallace,
a representative from AFSCME, Council 4.  The School Board eventually gave Folsom a written
warning not to use the truck for extermination duties. (Ex. 42)

27. On October 22, 1991, Mosby filed a grievance against Folsom concerning Folsom=s alleged
failure to take care of the auditorium lights at the West Rock School when ordered to do so by the
School=s head custodian. (Ex. 16D). This grievance was never pursued to a disciplinary hearing.

28. Mosby attended all of Folsom=s disciplinary hearings even when Folsom requested that he
not be present.  On several occasions, Mosby did not represent Folsom, but he did testify against
Folsom.

29. In November 1991, Siok was suspended for three days without pay due to excessive
tardiness. (Ex. 40).

30. On January 30, 1992, the Honorable John Sefarian, Judicial Panel Chairperson of AFSCME,
International, found Mosby not guilty of the charges filed against him in June, 1991 as set forth in
Union Case No. 91-66.  The Chairperson did warn Mosby, however, that the Local=s elections were
not being conducted in accordance with Appendix D of the International Constitution. (Ex. 3).

31. When a school principal or head custodian needs work performed at any school by the
maintenance department, the principal or head custodian is required to place the work order in
writing to the department. (Exs. 14 and 15).  In October, 1991, Robert Bernstein, the Facilities
Manager at the time, advised all principals and head custodians that unless the work orders were in
writing, with the exception of emergency requests, the requests would be ignored.   (Ex. 15).  With
the exception of BCVA, Bernstein normally received written requests from schools on the forms
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provided.  Mosby, head custodian at BCVA, and John Henshell, principal of BCVA, did send some
written work order requests to the maintenance department.  (Exs. 28A-C, 29A, 29B).  However,
at one point Bernstein found it necessary to send another  memo to remind BCVA to use the written
forms.  (Ex.52).

32. On March 17, 1992, Folsom received an assignment from his supervisor to deliver tables to
BCVA.  BCVA had provided a written work order for this work.  When Folsom arrived at the school
with the tables, the principal, John Henshall, oversaw the placement of the tables in the autobody
shop of the school.  While Folsom was working, Mosby approached Folsom and asked him if
Folsom=s supervisor had mentioned the moving of some junk from the autobody shop.  Folsom
responded by asking Mosby if he could write,  knowing Mosby=s history of oral requests.  Mosby
became angered and told Folsom that anytime Mosby Ahollered@, Folsom would have to come down
there and do what he was told or else he would be Aout the door@.  Folsom had no knowledge that
there was a written request at the time of the altercation.  (Exs. 11, 29C and 45).

33. On April 28, 1992, Folsom received a letter advising him that a disciplinary hearing would
be held regarding the March 17 incident.  After a hearing, the School Board suspended Folsom for
two days for his failure to maintain a pleasant working environment with all personnel. (Ex. 11).

34. At some point thereafter, Folsom filed a grievance against Mosby in his capacity as head
custodian and against the principal of BCVA contending that BCVA must be required to place all
work requests in writing. (Ex. 45).  In response, Muro advised Folsom that a Union member could
not file a grievance against Mosby, but only against management.

35. In 1993, when Mosby and Cole were suspended from work and their pay was docked in
incidents unrelated to the present case, the Union=s Executive Committee voted to compensate them
since they were allegedly penalized for performing Union duties required of a Union officer.  Siok
and Folsom were never compensated for the days they were suspended.  

36. On May 7, 1992, a notice was posted to all members of Local 1042 from Mosby advising
them that Siok and Folsom were suspended from the Union for two years and were assessed two
years dues.  The notice said:

I want to thank the members of Local 1042 for all the calls of support I
received from the members.  We are trying very hard to get you the best contract we
can under todays [sic] bad economic conditions.

Also I would like to report that in accordance with a vote of the Executive
Board and vote of the membership, I am suspending William Folsom and Robert
Siok from our Local for two years and fining them the amount of two years dues to
be paid to the union.  This suspension and fine are for their continued false charges
against the union President and interfering with the President=s efforts to have the
members obey the terms of the union contract and to have all members treated
equally.  William Folsom also interfered with union interests by his complaints
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reported in the Norwalk Hour with respect to the work of Dr. Muro, Mr. Walko, the
Building Principal at BCVA and me.

I also want to say to Mr. Folsom that I am the President of Local 1042 and
you are not going to interfere with the Board and the Union in violation of our
contract.  The Board of Education has the right to make you obey the time card
policy by punching in and out.  The Board has the right to suspend you when you
refuse to obey the Board Policy and the contract when you refuse  to obey the shop
steward and union officers.

In addition I want to remind Mr. Folsom and Mr. Siok that it [sic] my job as
President of the union to note violations of the collective bargaining agreement by
members, and if a member is hard headed in refusing to obey the agreement, I am
obligated to file a grievance to force that member to comply.

The International=s decision told you two hard headed troublemakers that Dr.
Sloan and Dr. Muro are doing an outstanding job in stopping a double standard and
of assuring that all employees are treated equally.  I back Dr. Sloan and Dr. Muro
one hundred percent in their efforts to see that there is equal treatment.  At the
hearing, the International said that it is apparent that Brother Mosby, both orally and
in writing, made it clear to the members of Local 1042 that he expected them to
adhere to the Contract and that this would certainly be expected of members of any
Local of AFSCME when there is a collective bargaining agreement.

Finally I want to say to the few members who have listened to Mr. Folsom
and Mr. Siok that you had better start obeying the union Contract and Board Policy
or you could lose your job.  If you do obey the policy, the rules and the contract, you
will not have any problems with this union. (Emphasis added) (Ex. 10).

37. On May 13, 1992, Siok and Folsom received written notice by certified mail from Mosby
informing them of the suspension and fine.

38. On July 7, 1992, Siok, Folsom, Agnes Giltinan and Vincio Cifre filed charges against Mosby
with the Judicial Panel of AFSCME International.  On December 4, 1992, after the panel assumed
original jurisdiction over the matter, the Honorable John Sefarian, Chairperson of the Judicial Panel,
issued a decision on Case No. 92-78 finding Mosby guilty of failing to conduct elections in
accordance with the Local=s own Constitution, and, further found Mosby guilty of unjustly
suspending Siok and Folsom from the Union.  The Panel also found Mosby to be on Athin ice@ and
Aon the edge of collusion@ regarding his actions in interceding with management to insure the
issuance of harsher disciplinary measures against members.  The panel issued a formal reprimand
and warning against repeated violations to Mosby, ordered that immediate elections be held under
the supervision of designated personnel, reinstated Siok and Folsom as members of the Union and
rescinded any penalties assessed against them by Mosby, and ordered Mosby to post a notice
regarding the reinstatement of the Complainants.  (Ex. 1). 
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39. Pursuant to the Judicial Panel=s decision, the Union held an election for officers in which
Folsom and Mosby ran for president, and Siok ran for Trustee.  The members reelected Mosby as
president for another term.  Neither Folsom nor Siok was elected to office.  The Union reinstated
Folsom and Siok to the Union in accordance with the Judicial Panel=s order. 

40. On August 26, 1993 (as amended on November 29, 1993), John Mosby filed a AComplaint
and Prayer for Relief@ (MPP-16,003) with the Labor Board charging Attorney Margolis, Folsom,
Siok, Robert Bernstein, the Norwalk Board of Education, Jack Kingston, Agent of the Labor Board
and Joseph Adamo, Assistant Agent of the Labor Board with:  interfering with Union business,
perjury, defamation, making false charges, and violating the collective bargaining agreement among
other charges.  In the complaint, Mosby sought monetary damages and other equitable relief. The
complaint was heard before the Labor Board on May 23, 1995. In its Decision and Dismissal of
Complaint, (Decision No. 3408) the  Labor Board held, inter alia, that it had no authority to grant
any relief requested against Margolis, Siok, Folsom, Bernstein, Kingston and Adamo. (Ex. 12).

41. There is an historic rift in the Union between the maintenance workers and the custodians.
 There is a perception by the custodians that the maintenance workers are permitted more flexibility
regarding compliance with the School Board=s policies and procedures.

CONCLUSIONS OF LAW

1. It is protected activity within the meaning of Section 7-468(a) of the Act for union
members to criticize the integrity or competence of union officials or to oppose incumbent
officials in elections.

2. It is a prohibited practice within the meaning of '7-470(b)(1) of the Act for a union or its
agents to engage in activity, which tends to coerce, restrain or intimidate union members in the
exercise of their 7-468(a) protected rights to criticize union officials or run for elected office
against incumbent officials.

3.  Mosby coerced and restrained the Complainants in the exercise of their protected rights
under '7-468(a) of the Act to question and criticize Mosby as the president of Local 1042 and to
campaign against Mosby for elected union office.  The Union, acting through Mosby, committed
prohibited practices in violation of '7-470(b)(1) of the Act when it:

a. Suspended Siok and Folsom from the Union and imposed a fine against them
equal to two year=s dues for engaging in protected activities;

b. Threatened Siok, Folsom and all other individual members who signed a petition
criticizing Mosby, that they would be sued for damages for engaging in protected activities;

c. Filed a complaint with the Labor Board charging Siok and Folsom with
defamation and perjury and sought punitive damages against them for engaging in protected
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activities; and

d. Sought employer discipline against Siok and Folsom for engaging in protected
activities.

4. The Complainants presented insufficient evidence for the Labor Board to conclude that
the School Board engaged in collusion with the Union or its agents in an effort to restrain, coerce
or intimidate them in violation of the Act.

5.  The Union has an affirmative duty to fairly represent all of its members pursuant to '7-
468(d) of the Act.

6. It is a prohibited practice within the meaning of '7-470(b)(3) of the Act for a union or its
agents to breach its duty of fair representation owed to all of its members pursuant to '7-468(d)
of the Act through hostile or discriminatory acts.

7. The Union breached its duty of fair representation due to its members under '7-468(d) of
the Act when it engaged in an extensive pattern of harassment and hostile discrimination against
Siok and Folsom in retribution for their protected activity. The Union and its agents committed
prohibited practices when they:

a. Suspended Siok and Folsom from the Union and imposed fines upon them equal
to two year=s dues;

b. Threatened Siok, Folsom and all other individual members who signed a 
petition criticizing Mosby, that they would be sued for damages;

c. Filed a complaint with the Labor Board wherein the Union charged Siok and
Folsom with defamation and perjury and sought punitive damages; 

d. Sought employer discipline against Siok and Folsom; and

e. Failed, refused or neglected to represent the best interests of Siok and Folsom at
grievance hearings and in relations with the School Board.
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DISCUSSION

The instant case is the consolidation of five (5) separate complaints filed by Siok and
Folsom between July 1991 and June 1992.  The five complaints allege that John Mosby, as
president of Local 1042, engaged in prohibited conduct by intimidating, harassing, and
attempting to coerce Siok and Folsom in retaliation for their criticism of Mosby and for
campaigning against him for union office. The Complainants also allege that, through a series of
hostile and discriminatory acts, the Union breached its duty to fairly represent the Complainants.

In MUPP-13,920, Siok alleges that, on April 4, 1991, Mosby attended a disciplinary
hearing on behalf of Siok and, instead of representing his interests, argued for more severe
discipline than that which was initially proposed by the School Board and that, during a heated
discussion between them, Mosby threatened that A[Siok] was going to pay@.  Additionally, Siok
alleges that he, and 48 others, signed a petition seeking the investigation and removal of Mosby
from his position as president. After Mosby discovered the petition, he threatened Siok and all
others who signed the petition. 

In MUPP-13,921, Siok alleges that on July 1, 1991 and on July 2, 1991, Mosby made
complaints to the School Board that Siok was having his coffee breaks at unauthorized times. 
Siok charges that these two instances exemplify the harassment and threats he has received from
Mosby. He alleges that Mosby is not representing him and his job is being threatened by Mosby.

In MPP-13,922, Robert Siok alleges the same facts as contained in MUPP-13,921, but
alleges that the School Board is acting in collusion with Mosby.

In MUPP-14,569, Folsom alleges that on March 17, 1992, after Folsom responded to
Mosby=s inquiry about the status of a job, Mosby became upset and threatened Folsom and
complained to the School Board, who later disciplined Folsom.

In MUPP-14,698, Siok alleges that the Union failed to represent him and threatened and
harassed him.  Siok alleges that he and Folsom were suspended and fined by the Union in
retaliation for their roles in filing the petition and in an effort to effectively remove Folsom from
candidacy in the upcoming Union elections.  Siok also alleges that Mosby took this action to
intimidate any other members from speaking out against him or opposing him in any way.

As a preliminary matter, the Union raises a Motion to Dismiss the entire case because the
same charges were brought by Siok and Folsom in a complaint under the International
Constitution of AFSCME.  The Union argues that these charges were fully heard and answered
by the International Judicial Panel in Union Case Nos. 91-66 and 92-78 (Exs. 1 and 2). The
Union urges the dismissal of the subject complaints because the Complainants have already been
afforded a full opportunity to be heard, including an appeal process. (Union Brief at p.1-2)   It is
the Union=s position that since the Complainants chose the Union forum, they should be
jurisdictionally barred from a Asecond bite at the apple@ through this Board.  (Tr. at 43).
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Essentially, the Union argues that the Complainants are barred from pursuing their complaints
based upon the doctrine of res judicata.  We do not agree.  

The doctrine of res judicata holds that, where a final judgment has been rendered by a
court of competent jurisdiction on the merits, that ruling should be conclusive as to the rights of
the parties and would constitute an absolute bar to a subsequent action involving the same claim,
demand or cause of action.  Bridgeport Hydraulic Co. v. Pearson, 139 Conn. 186, 196, 91 A.2d
778 (1852); State of Connecticut (Department of Corrections), Decision No. 3398 (1996)(and
cases cited therein), aff=d in AFSCME v. State of Connecticut Department of Corrections, No.
96-0561601(Conn.Sup.Ct. 1997) (appeal pending); City of Waterbury, Decision 3496
(1997)(appeal pending).  While it is evident that AFSCME International=s  Judicial Panel heard
similar facts and allegations put forth by the same parties, the AFSCME tribunal clearly did not
address the alleged violations of MERA.    AFSCME=s  Judicial Panel accepted jurisdiction
pursuant to its constitution, presumably to enforce the terms of its constitution.  The Labor Board
is a creature of statute charged with the interpretation and enforcement of  Connecticut=s labor
relations statutes.  The Complainants= alleged violations of '7-470 of the Act are properly before
this Board.  Based upon the foregoing, we deny the Union=s Motion to Dismiss the
Complainants= complaints.

Restraint and Coercion

This discussion will first address the Board=s conclusions regarding the charges of
restraint and coercion.  The Complainants allege that the Union violated the Act by Mosby=s
harassment and attempts to stifle their criticism and opposition.  The Union argues that the issues
between  Mosby and the Complainants arose out of Mosby=s dedication to the equal enforcement
of the School Board=s rules and policies and are not evidence of harassment or retaliation.  The
Union also argues that the Complainants neglected to provide any corroborating testimony and
have thus failed in their burden of proving discriminatory or harassing treatment.  We disagree
with the Union=s contentions and find that the Union and its agents engaged in a systematic
campaign of harassment and intimidation against Siok and Folsom and, in so doing, committed a
prohibited practice.

In deciding issues of restraint and coercion, we are guided by the Labor Board=s decisions
in CEUI (Arsenault), Decision No. 2464 (1986) and Local 1042, Council 4, AFSCME (Bruce)
Decision No. 3362 (1995), aff=d in AFSCME v. State of Connecticut Board of Labor Relations,
No. 96-0558873 (Conn.Sup.Ct. 1997).  In Arsenault, this Board relied upon federal NLRB case
law, quoting:

 Athat an employee=s right to engage in intra-union activities in opposition to the
incumbent leadership is concerted activity protected by Section 7 is, of course
elementary.@ Arsenault at 40 citing Steelworkers Local 1397 (Homestead
Works), 240 NLRB 105, 100 LRRM 1370, 1371 (1979)

This Board determined that the complainant in Arsenault was engaged in protected
activity when he criticized the union leadership and petitioned for a financial audit of the union
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records.  Likewise, in Bruce, Decision No. 3362, supra, the Labor Board found the complainants
were engaged in protected activity when they filed a petition criticizing the union president and
filed charges with the International union.  Thus, it is well settled that an employee=s opposition
to the incumbent union leadership is concerted activity, which is protected by '7-468(a) of the
Act.  Local 1042 (Bruce), Decision No. 3362 (1995); CEUI (Arsenault), supra; Steelworkers
Local 1397 (Homestead Works), supra; Carpenters Local Union No.22 (Graziano Const. Co.),
76 LRRM 1592 (1971), 456 F.2d 242, 79 LRRM 2771 (1st Cir 1971).  If a Union takes adverse
action against a member due to protected activity, the Union=s actions will constitute a violation
of '7-470(b)(1) of the Act.

In this case, we find that the Complainants were engaged in protected activity similar to
that in Arsenault and Bruce.  The facts supporting the Board=s conclusion are essentially not
disputed by the parties: (1) Folsom announced his candidacy for president of the Union in the
fall of 1990 because he was tired of the Aone man show@ run by Mosby; (2) In the spring of 1991,
Siok and Folsom signed and circulated a petition critical of Mosby, which was sent to AFSCME,
International and AFSCME, Council 4; and (3) Siok and Folsom were complainants in two
hearings before the Judicial Panel of AFSCME, International Case Nos. 91-66 and 92-78 in
which they criticized Mosby=s actions as president of Local 1042. The Labor Board finds that in
all of these activities, Siok and Folsom were engaged in protected conduct as that term is used in
7-468(a) of the Act.  

We further find that the evidence contained in the record shows the Union, and Mosby as
its agent, took the following action against the Complainants in retribution for their having
engaged in the protected conduct enumerated above: the Union sought employer discipline
against Siok and Folsom for engaging in protected activity; threatened the Complainants with
legal action because of their criticism of Mosby; filed a complaint against the Complainants with
the Labor Board alleging serious charges such as defamation and perjury and seeking money
damages; and suspended the Complainants from the Union and imposed fines upon them.

  In Mosby=s newsletter, he clearly threatened any bargaining unit member who disagreed
with him, that such member would experience disciplinary action. (Ex. 7). These threats became
a reality for the Complainants after they circulated the petition in the spring of 1991. Mosby
reported Siok to the School Board on July 1, 1991, and again on July 2, 1991 seeking to have
discipline imposed against him.  On September 30, 1991 and again on October 10, 1991, Mosby
made complaints to the School Board about Folsom and his use of a School truck while
performing exterminating duties.  On October 22, 1991, Mosby again complained to the School
Board about Folsom failing to take care of the auditorium lights. On March 17, 1992, Mosby
again complained to the School Board about another incident involving Folsom for which he was
ultimately suspended. On each occasion, the School Board investigated the claim; in some
instances the Complainants were disciplined. In each of the disciplinary hearings, Mosby spoke
in favor of imposing discipline.

Mosby also threatened to sue everyone who signed the petition which criticized him and
sought his removal as president of the Union (Ex. 5).  On June 7, 1991 Mosby posted a
newsletter at the schools authored by him that informed Folsom, Siok and the membership that
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he intended to bring a defamation law suit against them for their support of the petition.  In
pertinent part, it stated: AI would like to inform you that a law suit will be filed against those that
have signed the petition that they will be sued for their homes and for one million dollars if they
cannot prove these lies against me.@  It was not lost on this Board that upon final adjudication of
the first AFSCME International Judicial Panel case in August, 1993, Mosby filed a complaint
with the Labor Board charging Siok and Folsom, among others, with defamation and sought
$500,000 in damages from Siok, Folsom and their attorney.(Ex. 12).

Finally, the Union, through Mosby eliminated the Complainant=s Union membership
rights by suspending the Complainants from the Union for two (2) years.   In May, 1992, two
weeks before he notified the effected members, Mosby informed the membership that Siok and
Folsom were being suspended from the Union for two years and fined two years of dues
payments.  This action was unquestionably taken against the Complainants for their part in the
complaints to AFSCME International and Ainterfering@ in Union interests.  In his newsletter,
Mosby wrote:

This suspension and fine are for their continued charges against the union
President and interfering with the President=s efforts to have the members obey
the terms of the union contract and to have all the members treated equally.  . . . 
William Folsom also interfered with union interests by his complaints reported in
the Norwalk Hour with respect to the work of Dr. Muro, Mr. Walko, the Building
Principal at BCVA and me....

...Finally, I want to say to the few members who have listened to Mr.
Folsom and Mr. Siok that you had better start obeying the union contract and
Board Policy or you could lose your job. (Ex. 10)

In correspondence dated May 13, 1992 to Siok and Folsom, Mosby informed the
Complainants of their suspensions and made it clear that the suspension was the result of the
petition they filed and their interference with Ame as president of Local 1042@.  Siok and Folsom
had not been advised that the Executive Board of the Union was considering any action against
them, nor were they afforded any opportunity to be heard.

 We conclude that the foregoing incidents show an unmistakable pattern of the Union=s
harassment and intimidation of the Complainants that constitutes a prohibited practice under the
Act.  The Union first argues that the Complainants have not met their burden of proof in
establishing a violation of the Act because their testimony was uncorroborated by other
witnesses= testimony.  While it is true that the Complainants did not present an abundance of
corroborating testimony, neither did the Union.  Additionally, the essential elements of the
Complainants= case were corroborated by numerous pieces of documentary evidence, most of
which was unrefuted by the Union.
  

The Union further defends its actions against the Complainants as a uniform enforcement
of the School Board=s rules and policies.   Throughout Mosby=s testimony, he claimed that he
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was only trying to enforce the contract and insure the equal application of the School Board=s
policies.  However, based upon the extensive and hostile pattern of Mosby=s actions and
statements, written and oral, the Board finds Mosby=s claims of uniform enforcement of policies
is a mere pretext under which Mosby acted against the interests of the members who he decided
needed to be Ataught a lesson.@  This euphemism is consistently invoked by Mosby as a thinly
veiled threat against Siok and Folsom and any other Ahard headed@ members of the Union who
do not comply with Mosby=s demands.  There was certainly no evidence or information offered
by the Union to show that Mosby treated other Anon-critical@ members of the Union with equal
heavy handedness.

 Section 7-470(b)(1) of the Act makes it a prohibited practice to restrain or coerce
employees in the exercise of their protected rights guaranteed under '7-468(a) of the Act. We
conclude that the Complainants were engaged in protected conduct and the Union and its agents
purposefully retaliated against them in retribution for this activity.   The Board hereby finds that
the Union=s actions constitute a prohibited practice under the Act. 

Complaint Against the School Board

In Case No. MPP-13,922, Siok alleged that the Norwalk Board of Education colluded
with the Union and its agents in a mutual effort to harass and intimidate him.  We have found
insufficient evidence to support this claim.  It is apparent that Siok was disciplined on several
occasions and that the information supporting that discipline may have come from Mosby. 
However, the Complainants have not shown that said discipline was imposed by the School
Board in purposeful collusion with the Union=s attempts to unlawfully coerce or restrain Siok. 
Although we believe the School Board should be cautious in its actions, there is no evidence
here to show that the School Board was aware of Mosby=s illegal motives when it disciplined
Siok.  

Worth noting however, is the disparate treatment the School Board gives Agrievances@
filed by Mosby (which complain about another union member) and those filed by other Union
members (when complaining about Mosby).  This Board finds that the word Agrievances@ is used
loosely here to mean any type of complaint, oral or written.  For instance, it is clear that when
Mosby alerts the School Board that a member is doing something wrong, they investigate and
take action where they deem necessary.  On the other hand, when Folsom complained about
Mosby=s violation of a School Board policy (on a Grievance Form, Ex. 45), he was informed by 
Muro that the School Board could not accept the complaint against Mosby.  Notwithstanding this
apparent inequity, the Complainants have failed to show through evidence or testimony any
intent by the School Board to collude with Mosby or any other Union officer. Where the
claiming party fails to present sufficient evidence to establish a violation of the Act, the
complaint cannot be upheld. New Haven (Parks Dept.)(Benjamin Dozier) Decision No. 1794
(1979). The allegations contained in complaint No. MPP-13,922 are hereby dismissed.

Duty of Fair Representation
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Finally, the Complainants allege that the Union and its agents breached their duty to
fairly represent them.  It is well established that an exclusive bargaining representative owes a
duty of fair representation to all members of the bargaining unit.  New Haven Housing
Authority (Alvin Lewis) Decision No. 2596 (1987).  Section 7-470(b)(3) of the Act makes it a
prohibited practice for a union to breach this duty to its members.   In analyzing cases
concerning an alleged breach of the duty of fair representation, this Board has historically
followed the standard set forth by the United States Supreme Court  in the seminal case of Vaca
v. Sipes, 386 US 171, 64 LRRM 2369 (1967). In Vaca, supra, the Court held that the exclusive
agent=s statutory authority to represent all members of a designated unit includes a statutory
obligation to serve the interests of all members without hostility or discrimination toward any,
and to exercise its discretion with complete good faith and honesty, and to avoid arbitrary
conduct. Id. at 177; Humphrey v. Moore, 375 U.S. 342, 55 LRRM 2031(1964).  

We have held that the inquiry in all fair representation cases must be whether the union=s
acts or omissions show Ahostile discrimination based on irrelevant and invidious considerations
or whether they show good faith within a wide range of reasonableness granted bargaining
agents.   Arsenault, supra; Ford Motor Co. v. Huffman, 345 US 330, 31 LRRM 2548 (1953).
We have historically refused to find a violation of the duty unless there is a showing of evident
hostility, purposeful discrimination or arbitrariness.  New Haven Housing Authority (Alvin
Lewis), Dec. No. 2596 (1987); City of Bridgeport (Kenneth Brown), Dec. No. 1963 (1980);
Hartford Federation of Paraprofessionals (Evonia Manson) Dec. No. 2418 (1985).

In this case, the uncontroverted evidence shows that the Union suspended and fined the
Complainants for two years.  Mosby=s own words contained in his newsletters and
correspondence support the Complainant=s contention that the discipline was undertaken because
the Complainants filed the petition with AFSCME International and because they Ainterfered@
with the president=s administration of the local Union.  The threats contained in Mosby=s
newsletters made it clear to Siok and Folsom, individually, and all others who filed the petition,
that Mosby was going to file a law suit against them because of their roles in the filing of the
petition. The Union goal was clear: to squelch the criticism.  The totality of the complaints and
resulting disciplinary action which was precipitated by Mosby against Siok and Folsom; the
position taken by Mosby in representing opposing interests at disciplinary hearings; and finally,
the prohibited practice complaint filed by Mosby against the Complainants and the others
associated with them, leave this Board with a clear impression that Mosby was pursuing a
personal vendetta against the Complainants using his position as president of the Union.

This Board has found that the Union took the aforementioned hostile actions against  the
Complainants because it wanted to punish them for criticizing Mosby.  This goal is, in and of
itself, a showing of the sort bad faith and inappropriate consideration that violates the standard of
the duty to represent.  We conclude therefore, that the Union=s actions exceeded all bounds of
discretion and were clearly motivated by bad faith. New Haven Housing Authority, supra. at 15;
City of Bridgeport, supra.  Also see e.g. State Vocational Federation of Teachers (Ralph
Kingsbury), Dec. No. 2372 (1985); Connecticut State Employees Association (Joseph Kulesik),
Dec. No. 2373 (1985).
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In its brief to this Board, the Union argues that it did not breach its duty of fair
representation to the Complainants because, on several occasions, the Complainants did not
request representation at disciplinary hearings and when they did, they were provided alternative
representatives, such as Union representative Paul Wallace.  Furthermore, the Union argues that
the complaints to the School Board were prompted by Mosby=s obligation to treat all his
members equally and to ensure that discipline was equitable among all its members. 

As set forth fully above, the Board has already rejected the Union=s argument of equitable
rule enforcement as a mere pretext for Mosby=s illegal behavior toward the Complainants. We
also find that the Union has missed the point with respect to its defense of the Union=s actions at
the individual grievance hearings. It is the totality of Mosby=s actions towards the Complainants
and the bad faith which we have found to have motivated his conduct that violates the Act. 

 In conclusion, Mosby=s behavior towards the Complainants from 1991 until 1993
included numerous instances of hostile and discriminatory acts by the Union.  When the record is
reviewed in its totality the pattern of threats and reprisals against the Complainants constitutes a
clear showing of Mosby=s bad faith intent to force the two members out of the Union and out of
their jobs.  All this was done in retribution for the Complainants= criticism of Mosby.  Unlike the
majority of cases that have heretofore come before this Board, in this case, we find a showing
sufficient to establish deliberate, hostile and arbitrary acts taken against the Complainants due to
bad faith motives of the Union President.  Consequently, we conclude that the Union and its
agents have breached its duty of fair representation to the Complainants.

Finally, in this Board=s determination of the appropriate remedy for this case, we are
guided by the Act which provides broad remedial powers to the Board, including the power to
issue a cease and desist order of  the prohibited practice Aand any other affirmative action as will
effectuate the policies of the Act@.  CGS '7-471(5).  The Labor Board has considered, in this
case, whether to exercise its authority to decertify the Union as the exclusive bargaining
representative for the maintenance and custodial employees of the School Board and has decided
not to do so based on the facts of this case.  However, if allegations of the same serious nature
are made in the future before this Board, we will consider decertification at that time.   We
believe at this time the policies of the Act will best be effectuated by providing an opportunity
for reform. 

ORDER

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby, ORDERED that the Union
shall:

I. Cease and desist from engaging in any activities which tend to coerce and restrain
employees in the exercise of their rights under '7-468(a) of the Act, and represent all of its
members without discrimination or hostility in accordance with its obligations under '7-468(d)
of the Act.
II. Take the following affirmative steps which the Board finds will effectuate the purposes
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of the Act:
a. Retroactively restore Siok and Folsom to full membership of the Union, without
conditions, as members in good standing of Local 1042, with full privileges that all other
members enjoy and expunge from all Union files all records of their expulsion;
b. The Union=s Executive Board shall sign a statement warranting that neither the 
Union, nor its agents, will engage in such prohibited practices in the future;
c. Publish the signed statement in any Union newsletter;
d.   Post the signed statement and a copy of this Decision and Order on all official 
Union bulletin boards at all Union work sites for a period of sixty (60) consecutive days 
from the date of posting;
e. Mail the signed statement to all Union members;
f. Pay to Siok and Folsom all attorney=s fees and other costs incurred in the 
processing of these consolidated cases and Case No. MPP-16,003;
g. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of 
the receipt of this Decision and Order of the steps taken by John Mosby and the Union 
officials to comply herewith.

III. It is further ORDERED that the complaint in case No. MPP-13,922 be and the same
hereby is DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS*

   Antonia C. Moran
Antonia C. Moran
Board Member

Anthony Sbona
Anthony Sbona
Board Member

*Former Chairman Margaret A. Lareau resigned prior to deliberation of this case and issuance of
this decision.
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