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On December 8, 1994, Local 564, Council 15, AFSCME, AFL-CIO (the Union) filed a 
complaint (MPP-16,833) with the Connecticut State Board of Labor Relations (the Labor 
Board), amended on May 15, 1995, alleging that the Town of Seymour (the Town) had engaged 
in practices prohibited by ' 7-470(a) of the Municipal Employee Relations Act (the Act or 
MERA). Specifically, the Union alleged that the Town effected changes to a Town ordinance 
thereby assigning exclusive bargaining unit work to non-bargaining unit personnel. 

On February 21, 1996 the Union filed another complaint (MPP-17,969) with the Labor 
Board alleging that the Town had unlawfully refused to abide by a grievance settlement 
agreement. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on October 3 and November 13, 1996 and July 11, 1997. Both parties 
appeared, were represented and allowed to present evidence and examine and cross examine 
witnesses. At the hearing on November 13, 1996 the Labor Board orally dismissed the 
complaint in Case Number MPP-17,969 on the basis that the evidence presented by the Union 



showed that the allegation did not rise to the level of a violation of the statute. The Board 
continued to hear evidence in Case No. MPP-16,833. On November 27, 1996, the Union filed a 
motion to reconsider the decision to dismiss Case No. MPP-17,969. Both parties filed post 
hearing briefs in Case No. MPP-16,833, the last of which was received by the Labor Board on 
October 6, 1997. At the same time, the Town objected to the Union=s motion for reconsideration 
of the Labor Board=s decision to dismiss MPP-17,969. 

Based on the entire record before us, we make the following findings of fact and 
conclusions of law in Case No. MPP-16,833 and we dismiss that complaint. We also grant the 
Union=s motion to reconsider our decision to dismiss Case No. MPP-17,969 and we order the 
cases severed and the parties to return to the Labor Board for further proceedings in MPP-
17,969. 

FINDINGS OF FACT 

1. The Town is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material times has 
represented a bargaining unit of all full time permanent investigatory and uniformed members, 
below the rank of lieutenant, of the Seymour Police Department. (Ex. 1). 

3. At all material times, the Union and the Town were parties to a collective bargaining 
agreement with effective dates of July 1, 1993 to June 30, 1996. (Ex. 1). The collective 
bargaining agreement contained Article 13 AExtra or Special Police Duty@ which defined extra 
police duty as Apolice duty for which an employee is paid by some party other than the Town, 
even though that employee may be paid through the Town@. Article 13 set forth the procedure 
for distribution of extra duty opportunities and made the performance of extra duty assignments 
voluntary. (Ex. 1). 

4. Prior to November, 1994 an ordinance existed in the Town concerning traffic control for 
certain construction sites. The ordinance provided in relevant part: 

ARTICLE II. EXCAVATIONS

Sec. 14-21. Permit - Required; regulations.

(a) No person shall make any opening, excavation, shall construct any walk, curb,


pavement, driveway or other construction work within, on or through any 
street, highway or public right-of-way including a state highway, for any purpose 
whatsoever, unless supervised by the director of public works or his designated 
representative and after proper permits have been obtained. Construction being 
done for the town or any other governmental agency within the town does not 
exempt the contractor from obtaining the necessary permits for the construction. 
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***


(g) All excavation materials shall be compactly piled and shall not interfere with

public travel to any greater extent than necessary. Suitable barricades must be

provided, and warning lights kept burning between sunset and sunrise and any

other time as may be required by the director of public works or his agent. ...If

the location and extent of the work is such that a traffic director, in the opinion of

the director of public works or his agent, is required, the traffic director shall be

provided at the expense and the responsibility of the contractor.


***

Sec. 14-23. Traffic-control permit.


(a) Required. No person shall make any openings or excavations in any streets, 
highways, public alleys or sidewalks, for any purpose whatsoever, except under the control and 
direction of the chief of police, or in his absence his designee and after the receipt of a permit 
issued in compliance with the terms of this section. The foregoing shall be applicable to any 
openings, excavations or blockages of any streets, highways, public alleys or sidewalks in the 
town. 

(b) Certificate of preservation of public safety required. Prior to the issuance of 
the permit required by this section, the applicant shall first obtain from the 
chief of police, or in his absence, his designee, a certificate of preservation of 
public safety, showing that the applicant has made arrangements for one (1) or 
more police officers to be on duty at the location so as to protect the works, 
pedestrians and motor vehicles and direct traffic at that location, the cost of the 
protection to be paid by the applicant at such rates as shall be established from 
time to time by the board of police commissioners. Notwithstanding the 
foregoing, the chief of police, or in his absence his designee, may certify that in 
his opinion, such protection is not needed at such location at such time for which 
application is being made and may waive the requirement of the assignment of 
one (1) or more police officers. However, no waiver may be granted for such 
streets as are listed as main thoroughfares in subsection (d) of this section. 

(c) Assignment of police officers. The chief of police, or in his absence his 
designee, shall maintain a list of police officers who indicate to him a 
willingness to accept assignment for the duty during hours that they are not on 
regular police assignment, and such officers shall be assigned to such jobs as 
indicated in the collective bargaining agreement between the town and the 
Seymour Police Union Local 564 or its successors or in accordance with article 
XIII, section 4 or similar subsequent contractual agreements. If a street has been 
designated as a main thoroughfare under subsection (d) of this section or if in the 
case of other streets or roads, the chief of police or his designee, feel that a safety 
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hazard has been caused by the opening of the manhole by any person, the town

may then require that a police officer be assigned to such location .


(d) Thoroughfares requiring police officers.  The following thoroughfares for

which an assignment of police officers under this section shall be absolutely

required are:

[list of 20 streets]


(e) Town work exempted.  In the case of work done by the department of public

works or the water pollution control authority, the requirements of this

section shall be waived. 

(Ex. 2).


5. The above ordinance was originally drafted with the assistance of the President and Vice 
President of the Union. 

6. In many instances pursuant to the above ordinance, personnel other than police officers 
performed traffic control at construction sites. The Town Department of Public Works and 
private contractors would routinely provide their own Aflagmen@ to control traffic at construction 
sites. 

7. In November, 1994, the Ordinance Committee of the Board of Selectman approved a 
proposed ordinance revising Section 14-21 and 14-22 and deleting Section 14-23. 

8. By letter dated November 17, 1994 Union President Bailey Cook wrote to First 
Selectman John O=Toole stating that the subject of private duty police jobs is a mandatory 
subject of bargaining and requesting the Town to cease discussing a change in the ordinance 
until such time as it had negotiated with the Union regarding the matter. (Ex. 4). 

9. On December 6, 1994, the Board of Selectman approved the proposed revisions to the 
ordinance. The amendment to Section 14-21(g) provides: 

(g) All excavation materials shall be compactly piled and shall not interfere with public 
travel to any greater extent than necessary. It shall be a condition of the permit and the 
duty of the permittee and/or contractor to maintain proper safety facilities to safely 
regulate both pedestrian and vehicular traffic at the site as ordered by the director of 
public works in his discretion including, but not limited to, barricades, warning signs, 
warning lights, flares, limited work hours, flagmen and/or public safety officers. If the 
location and extent of the work is such that the director of public works determines that 
flagmen and/or public safety officers are required, same shall be provided at the expense 
and responsibility of the contractor. (Ex. 3). 

10. The Town did not negotiate with the Union prior to implementation of the revisions to 
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the ordinance. 

CONCLUSION OF LAW 

1. The Town did not violate the Act when it amended the ordinance to delete the 
requirement for police services at certain construction sites. 

DISCUSSION 

In Case No. MPP-16,833 the Union alleges that the City violated the Act when it 
repealed Ordinance Section 14-23 and amended Ordinance Section 14-21(g). The actions of the 
Board of Selectmen had the effect of eliminating the requirement that certain excavation work 
done on Town streets by private contractors be performed only after the issuance of a Acertificate 
of preservation of public safety@ by the police chief requiring a police officer to be stationed at 
the excavation site. The Union claims that the ordinance amendment subcontracted the extra 
duty bargaining unit work of police officers. In the alternative, the Union claims that, even if the 
extra duty work cannot be considered bargaining unit work, the Town was still required to 
bargain over the impacts of its decision to eliminate that work. 

In City of Norwalk, Dec. No. 3458 (1996) this Board clearly stated that the determination 
of the nature of police extra duty work concerns a matter central to the direction and control of a 
police department, is a matter of managerial prerogative and does not constitute a mandatory 
subject of bargaining. That conclusion is fully applicable to the instant case but further 
discussion is required. 

The initial issue involved in every Aextra duty@ case is the municipality=s right to decide 
what Aservices@ will be provided by the police department and what work will not be performed 
as a necessary part of the police powers of the municipality but may be Apurchased@ from a 
variety of sources by those entities requesting or requiring certain services. It is by now well 
established that municipal employers must be unfettered in their ability to make the initial 
determination as to what types of services to provide. Thus, a municipality may initially define 
certain work as being work that must be performed by the paramilitary personnel of the police 
department (either as part of the regular or overtime work day or as Aextra duty work@) or work 
that, although sometimes performed by off duty police officers, may also be performed by 
civilians. Once a municipality decides that it will provide a service (such as supplying officers 
for extra duty assignments) the terms under which such extra duty may be assigned or carried out 
by police officers are mandatory subjects of bargaining.1  However, should the municipality 
decide that it no longer wishes to be in the business of providing that particular police service, it 
is free to eliminate that service. We reached this conclusion in Norwalk, supra and we confirm 
its applicability. 

1This rule does not stand for the proposition that the then-existing terms of a collective bargaining 
agreement concerning wages, etc. automatically apply to extra duty. 
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Some of the confusion in extra duty police work cases comes from the interchange of the 
terms Aextra duty@ and overtime. We believe that the term Aextra duty@ refers to work that is not 
performed as part of a police officer=s normal duties and is paid for by an entity other than the 
police department. For instance, when a private contractor or another department of the 
municipality requests and pays for the presence of police officers for a particular project or 
event, such duty is Aextra duty@. However, when the police department of a municipality 
performs a function as part of its day to day police function, that work is not Aextra duty@ even if 
it is performed on an overtime basis. In either case, the municipality is free to decide unilaterally 
about the existence of the work. 

The more difficult questions arise when parties have operated, for a period of time, in a 
manner indicating that Aextra duty@ work Abelongs@ to the police department and any deviation 
from that practice necessarily effects terms and conditions of employment of the police 
bargaining unit members. In a case like the one now under consideration, it has been 
undisputed for a period of time that, once the police chief made a determination that certain 
excavation work required a security presence, a police officer was assigned in accordance with 
the extra duty provisions of the collective bargaining agreement. Certain roadwork required the 
presence of a police officer, leaving no discretion with the Chief. The amendment to the 
ordinances has eliminated the Chief=s power to determine the need for an extra duty police 
officer=s presence at an excavation site and has also eliminated the absolute necessity of an extra 
duty police officer=s presence on certain streets. Instead, the Director of Public Works is now 
charged with deciding if safety personnel are needed at a given site and private contractors are 
responsible for providing necessary security. Of course, the Chief is still free to determine that 
police officers are needed at a given site as part of their regular duties. 

We believe that the situation in this matter does not require bargaining for several 
reasons. First we view the actions of the Town to be akin to a determination to Ago out of the 
business@ of providing extra duty police officers at certain locations. Under the new ordinance, 
contractors may be required to hire security personnel but the Town has decided that it will not 
require an extra duty police presence at every site.2  This is also not a case wherein the Town 
has merely taken work regularly performed by the police bargaining unit and simply assigned it 
to another group of workers or outsiders. Here, the Town has decided that it will not require 
every site to have an extra duty police officer perform safety functions. Further ad hoc 
determinations as to the need for safety or other personnel will be made by the director of public 
works and the fulfillment of any requirements will be the responsibility of the contractor. The 
Town has simply decided that it no longer provides police personnel for the extra duty jobs. 

2In this case, the issue is confined to outside contractors performing work because the Town=s 
Public Works and Water Pollution Control departments have always been exempt from the requirements 
of hiring extra duty police officers. 
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We also believe that the facts in the instant case do not warrant further bargaining 
regarding the alleged Aimpacts@ of the Town=s actions. In this regard, the evidence shows that 
the Atraffic@ and other duties performed at these sites has not been the exclusive province of the 
police. Different individuals have performed various functions at different times and in different 
locations. Finally, although some officers may certainly feel a reduction in premium pay, the 
extra duty work previously performed was more in the nature of unscheduled overtime, the 
elimination of which does not require bargaining.  City of Hartford, Dec. No. 1850 (1980). 

Concerning Case No. MPP-17,969, we have considered the Union=s Motion to 
Reconsider our decision to dismiss this complaint from the bench and the Town=s Objection to 
that Motion, filed November 27, 1996 and October 3, 1997 respectively. Based on the 
complaint filed in this matter, the arguments of the parties and the record evidence, we believe it 
is appropriate for us to reconsider our initial ruling and allow this matter the benefit of a full 
hearing and decision. Specifically, we are now convinced that the Union has raised genuine 
issues as to whether the Town has failed to abide by a grievance settlement agreement in 
violation of '7-470(a)(6) of the Act. The Town=s only argument to the contrary is its assertion 
that the Union has failed to present evidence to sustain an allegation that the Town repudiated 
the contract between the parties. However, it is our opinion that, although the Union has not 
shown evidence to support a repudiation claim, it has presented evidence and argument raising a 
legitimate question of whether the Town failed to abide by a grievance settlement; a different 
allegation than repudiation. As such, we will sever the instant cases and order the parties to 
return to us to conclude their evidence concerning Case No. MPP-17969. If the parties choose to 
waive further evidentiary hearings on this case, we will establish a briefing schedule through the 
administrative offices of the Board. 
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ORDER 

By virtue of the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is hereby ORDERED that: 

I.  Case Nos. MPP-16,833 and MPP-17,969 are severed; 

II. The complaint filed in Case No. MPP-16,833 be, and the same hereby is, DISMISSED; 

III. The parties continue the presentation of evidence and argument in Case No. MPP-17,969 
in accordance with a schedule to be determined after consultation between the administrative 
offices of the Labor Board and the parties. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS* 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

*Alternate Board Member Richard McCostis sat on the panel which heard this case but resigned 
prior to deliberation or the issuance of this decision. 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th day of 
March, 1998 to the following: 

Attorney Robert Murray

Council 15, Local 564 RRR

290 Pratt Street

Meriden, Connecticut 06450


Attorney Christopher M. Hodgson

Durant, Nichols, Houston, Mitchell & Sheahan

1000 Lafayette Boulevard, P.O. Box 351

Bridgeport, Connecticut 06601-0351


John A. O'Toole, First Selectman

Town of Seymour

Town Hall, 1 First Street

Seymour, Connecticut 06483


Attorney Colleen Fries

Bai, Pollock & Dunnigan

10 Middle Street

Bridgeport, Connecticut 06604


RRR


_______________________________________

Ronald A. Napoli, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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