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DECISION AND DISMISSAL OF COMPLAINTS 

On January 26, 1995, Local 1318, Council 15, AFSCME, AFL-CIO (the Union) filed a 
complaint (MPP-16, 991) with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Town of Berlin (the Town) engaged in a prohibited practice within the 
meaning of ' 7-470(a)(4) of the Municipal Employee Relations Act (the Act or MERA). In 
substance, the Union alleges that the Town repudiated Article II of the collective bargaining 
agreement and failed to bargain in good faith by its refusal to negotiate the creation of Aacting@ 
positions in the police force. 

On May 3, 1995, the Union filed another complaint (MPP-17, 233) alleging that the 
Town engaged in a prohibited practice in violation of the Act by unilaterally changing the 
promotional process. The Union alleges that the Town granted four successive leaves of absence 
to an employee to enable him to pursue an elected position, and refused to fill a vacancy for 
thirteen months pending the return of the elected official to his prior position as a sergeant in the 
Department. 
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After the preliminary steps had been taken, the cases were consolidated and brought 
before the Labor Board for a hearing on October 16, 1995. Both parties were represented by 
counsel and were afforded a full opportunity to adduce evidence, examine and cross-examine 
witnesses and make argument. Both parties filed post-hearing briefs, the last of which was 
received by the Labor Board on January 10, 1997. 

On the basis of the record before us, we make the following findings of fact and 
conclusions of law and we dismiss the complaints. 

FINDINGS OF FACT 

1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and, at all times 
relevant to this case, has been the exclusive bargaining representative for Aall employees in the 
classification of Officer, Detective, Sergeant, and Lieutenant on the Berlin Police Force, 
excluding all other members@. (Ex. 1). 

3. The Union and the Town were parties to a collective bargaining agreement, with 
effective dates of July 1, 1994 to June 30, 1995, which contained the following pertinent 
provisions: 

ARTICLE II

THE RIGHTS OF THE TOWN


2.1 Unless expressly limited or relinquished below by a specific section of this 
agreement, the rights, powers and authority held by the Town and any of its 
Departments, Agencies, Commissions or Boards pursuant to any Charter, General 
or special statute, ordinance, regulation, or other lawful provision, over matters 
involving the municipality and the complete operational control over the policies, 
practices, procedures and regulations with respect to employees of the Police 
Department shall remain vested solely and exclusively in the Town of Berlin. 

2.2 It is expressly agreed that practices with respect to wages, hours and 
conditions of employment that are not addressed by a specific provision of this 
Agreement are mandatorily negotiable in accordance with the Municipal 
Employee Relations Act. 

ARTICLE VI 
MINIMUM STAFFING 

6.1 Consistent with available resources, operational requirements and available 
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funds, the Chief will attempt to arrange the departmental schedule so that each 
shift or tour of duty shall consist of a supervisor, three patrolmen/women, when 
such persons are available. (Ex. 1). 

4. In 1985 and 1986, the Berlin Police Department was reorganized, creating additional 
supervisory positions and new job descriptions. The result of this reorganization was the 
elimination of the commonplace assignment of patrolmen to temporarily perform sergeant=s 
duties. 

5. Other than the instant circumstance, when a vacancy has occurred in a sergeant=s position 
since the reorganization, it has been filled by another sergeant or lieutenant on an overtime basis, 
except as follows: (1) when the Town appointed a patrolman to be an acting sergeant to replace a 
sergeant who took a leave of absence to attend FBI training for three months; and (2) on two 
occasions for several months when the department was awaiting promotional appointments. 
(Ex. 23). 

6. Since the reorganization in 1986, there have always been eight (8) sergeants on staff. 
Other than Article VI, referred to in Finding of Fact #3, the collective bargaining agreement does 
not contain any provisions requiring minimum staffing. Under the Charter of the Town of 
Berlin, the Board of Police Commissioners has the authority to appoint and to remove officers 
and members of the department. (Ex. 22). 

7. Robert Peters (Peters) was employed by the City on the police force since 1972 and held 
the position of Patrol Sergeant on November 11, 1987 when he was granted a leave of absence. 

8. In November 1987, Peters was elected Mayor of the Town of Berlin, and pursuant to 
Conn. Gen. Stat. ' 31-51l, (Ex. 9) the Board of Police Commissioners granted Peters a two year 
leave of absence to serve as the Mayor for a two year term. (Ex. 9). 

9. Peters sought and was elected Mayor for three additional terms of office. Each term, in 
1989, 1991 and 1993, Peters requested and was granted an additional two-year extension on his 
leave of absence from the police department. (Ex. 11). Conn. Gen Stat. ' 31-51l requires the 
Board of Police Commissioners to grant a requested leave of absence for up to two (2) years to 
enable an employee to pursue political office. The Police Manual gives the Board of Police 
Commissioners the authority to grant or deny a requested leave(s) of absence for an unspecified 
time. (Ex. 10, ' 27.1.4). 
10. The vacancy created by Peters= absence was filled by the promotion of Patrolman Joe 
Sozanowicz in 1987 due to the settlement of an outstanding lawsuit. In 1989 Mark Soneson 
filled another vacant sergeant=s position; and in 1991, still another vacancy was filled by John 
Klett. Both Soneson and Klett were promoted as a result of the competitive promotional process. 
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11. In May 1994, Sergeant Peter Matta (Matta) was disabled from duty. Until October 1994, 
the other sergeants in the department filled the vacancy on an overtime basis in accordance with 
the Mandatory Overtime Addendum to the collective bargaining agreement. (Ex. 1). 

12. On October 19, 1994, the City received correspondence from Matta=s physician 
indicating that he was disabled indefinitely. On the same day, the Police Chief directed 
Patrolman Scott Calderone to assume the duties as Acting Sergeant during Matta=s absence. 
(Ex. 4). 

13. On October 26, 1994, Matta retired from the Town=s police force. 

14. Soon thereafter, the Chief of Police made a request of the Board of Police Commissioners 
to authorize the examination and promotion of a sergeant to the vacancy created by Matta=s 
retirement. The Board of Police Commissioners addressed the issue at their meetings on 
November 15, 1994, December 20, 1994, January 17, 1995 and February 21, 1995. Each time 
the Board tabled the issue and never responded to the Chief=s request in any way. ( Ex. 15). 

15. In November 1994, a referendum issue was passed on the ballot, which amended the 
Berlin Town Charter, changing the local form of government from a Mayor to a City Manager 
form of government, effective December 1, 1995. 

16. On November 10, 1994, Peters notified the Board of Police Commissioners of his 
intention to be reinstated as a patrol sergeant upon the expiration of his leave of absence, 
effective December 1, 1995. (Ex. 17). Peters was entitled to reinstatement to his former position 
upon the expiration of his leave of absence. 

17. On January 5, 1995, the Union requested that the City negotiate the creation of the 
positions of Acting Sergeant and Acting Detective. (Ex. 5). In correspondence dated January 18, 
1995, the City rejected this request asserting that it had a right to assign a new task to any 
officer. (Ex. 6). 

18. On January 26, 1995, the Union filed Complaint No. MPP-16, 991 with the Labor Board. 
(Ex. 2). 

19. On January 30, 1995, the Union filed Grievance Complaint No. 95-001 asserting 
violations of sections 2.2 (Rights of the Town), 4.8 (Seniority), 5.7 (Overtime), and the 
Mandatory Overtime Addendum of the collective bargaining agreement, which complaint was 
heard by the State Board of Mediation and Arbitration and was pending at the time of the instant 
hearing. (Ex. 12). 

20. On May 1, 1995, the Union filed Grievance Complaint No. 95-003 asserting a violation 
of section 17.10 of the collective bargaining agreement, which complaint was resolved by the 
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parties. (Ex. 13). 

21. On May 3, 1995, the Union filed Complaint No. MPP-17,233 with the Labor Board. 
(Ex. 7). 

22. On December 1, 1995, Peters was reinstated to the Berlin Police Department as a Patrol 
Sergeant. 

23. Effective December 4, 1995, Scott Calderone was reinstated to his position as a 
patrolman. 

CONCLUSIONS OF LAW 

1. The Town did not repudiate the collective bargaining agreement when it assigned a 
patrolman to act in a sergeant=s capacity for an extended period of time. 

2. The Town, through its Board of Police Commissioners, did not violate the Act when it 
did not immediately fill a vacancy. 

DISCUSSION 

The instant case is a consolidation of two complaints arising out of the same set of facts. 
In Complaint No. MPP-16,991 the Union alleges that the Town repudiated Article II of the 
collective bargaining agreement1 by its refusal to bargain about the creation of an Aacting@ 
position when Calderone acted as a sergeant for approximately one year after Matta=s retirement. 
In Complaint No. MPP-17,233, the Union alleges that the Town unilaterally changed the 
promotional process when it failed to fill a vacancy promptly, claiming that the Town=s action 
constituted a departure from an existing past practice which substantially affected a condition of 
employment (specifically promotional opportunities).2 

1  Article II, section 2.2 of the collective bargaining agreement is essentially a restatement of the duty 
to bargain in good faith as codified in section 7-470(a)(4) of MERA. As discussed infra, we find no breach 
of the Town=s duty to bargain in good faith and consequently we do not find repudiation of this section of the 
collective bargaining agreement. 

2Although the Union did not brief the issue, Complaint No. MPP-17,233 also alleges a violation 
of AState Statute@ when the Police Commission extended Peters= leave of absence. We can only assume 
that the Union refers to Conn. Gen. Stat. ' 31-51l, which allows municipal employees a leave of absence 
up to two years to pursue public office. (Peters was granted leave for four, successive two-year terms). 
Whether or not the Town violated this statute is an issue which, standing alone, falls outside the 
jurisdiction of the Board. We have no independent authority to determine a violation of this statute. For 
this reason, and because the Union abandoned the claim, we refuse to consider it. 
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The Town argues that the collective bargaining agreement and Police Manual allow for 
and contemplate the appointment of personnel to acting positions. The Town also argues that the 
decision regarding whether and when to fill a particular position is a management prerogative 
and need not be bargained with the Union. Consequently, the refusal to bargain over an 
extended vacancy is not a violation of the Act. We agree. 

The facts of this case are essentially undisputed. There is no doubt that Peters requested 
and was granted four successive leaves of absence while he held elected office. There is also 
little doubt that the Board of Police Commissioners had the authority to grant the leave; first by 
Conn. Gen. Stat. ' 31-51l, then by the Police Manual, Article XXVII. (Ex. 10). Also, both 
parties appear to agree that Peters was entitled to reinstatement to his former position in the 
Berlin Police Department at the termination of his authorized leave of absence. We therefore 
find as an undisputed fact that Peters was entitled to reinstatement to his position. 

The issues between the parties arise out of the Town=s decision to grant Peters four (4) 
consecutive leaves of absence and hold open a vacancy for approximately one year because the 
Town knew Peters had requested and was entitled to reinstatement on December 1, 1995. With 
regard to MPP-16,991, the Union argues that the Town had no right to Acreate@ an acting 
sergeant=s position and assign Calderone for over a year until Peters= return. The Union claims 
that in so doing the Town refused to bargain over a mandatory subject of bargaining and 
repudiated Article II, section 2.2 of the collective bargaining agreement. We disagree. 

It is well settled that this Board has only found repudiation of a collective bargaining 
agreement in the following very limited circumstances: (1) where a party has taken an action 
based upon an interpretation of the contract, which is asserted in subjective bad faith; (2) where a 
party=s action is based on a wholly frivolous or implausible interpretation of the contract; or (3) 
where a party does not challenge the interpretation of the contract but, instead, seeks to justify its 
actions on some collateral ground, which does not rest upon an interpretation of the contract; 
e.g., financial hardship or administrative difficulties. Norwich Board of Education, Decision 
No. 2508 (1986); New Haven Board of Education, Decision No. 3356 (1996); Bloomfield 
Board of Education, Decision No. 3130 (1993). We find that the Town did not repudiate Article 
II, section 2.2 of the collective bargaining agreement as alleged by the Union. Article II, section 
2.2 requires the Town to negotiate all mandatory subjects of bargaining. As discussed in more 
depth infra, we find that the Town=s decision to fill or hold open a vacancy is a management 
prerogative and not a mandatory subject of bargaining. Therefore, we find no repudiation of the 
terms of the collective bargaining agreement. Bloomfield Board of Education, supra. 

The Union next alleges that the Town unilaterally changed a past practice by assigning a 
patrolman to act as a sergeant without negotiating with the Union. However, the facts presented 
to the Labor Board do not support the assertion that this constituted a change in terms and 
conditions of employment. There have been times, even since the reorganization in 1986, when 
the Town has taken similar action. The Town assigned a patrolman to act as a sergeant to 
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replace another sergeant who took a leave of absence to attend FBI training for three months. 
The evidence also reveals two other occasions where a staff member was placed in an acting 
capacity while the department was awaiting permission to make a permanent promotion to a 
vacant position. Additional support for our conclusion that there is no unilateral change can be 
found in the fact that section 4.8 of the collective bargaining agreement (Ex. 1) clearly 
contemplates personnel assigned to acting status in another class. Additionally, the Police 
Manual defines Aacting@ as the temporary assignment of a person, usually to a higher rank, in the 
absence of the person ordinarily assigned to the position. This definition, together with sections 
7.8 and 7.10 of the Police Manual (Ex. 10) further indicate a recognition of the practice of 
assignment of officers to temporary acting positions. Consequently, we cannot find that the 
Town=s actions regarding the assignment of Calderone to the acting sergeant=s position 
constituted a change in past practice. 

Complaint No. MPP-17,233 presents the issue of whether the Town must bargain about a 
decision to delay filling a sergeant=s position vacancy. Although it is not clearly stated in the 
Union=s complaint, in its brief the Union explains that its goal is to require the Town to give a 
promotional examination and immediately fill the position vacated by Matta, thus requiring the 
Town to create an additional sergeant=s position to accommodate Peters= return. 

Relying upon City of New Britain, Decision No. 1975 (1981) and ' 7-474(g) of the 
General Statutes, the Union argues that all aspects of the promotional process in the Town are 
mandatory subjects of bargaining. Thus, the Union argues that the decision to delay filling 
Matta=s position must be negotiated with the Union. The Labor Board has held that the 
promotional process is a mandatory subject of bargaining over which the Town must negotiate 
unless the issue is exempt from bargaining pursuant to ' 7-474(g) of the General Statutes.3  To 
be exempt, there must exist in the municipality a civil service commission, personnel board or 
personnel agency established by statute, charter or special act to conduct and grade merit 
examinations and to rate candidates. Town of Middlebury, Decision No. 3104 (1993); Town of 

3Conn. Gen. Stat. ' 7-474(g) reads in relevant part: 
Nothing herein shall diminish the authority and power of any municipal civil service commission, 
personnel board, personnel agency or its agents established by statute, charter or special act to conduct 
and grade merit examinations and to rate candidates in the order of their relative excellence from 
which appointments or promotions may be made to positions in the competitive division of the 
classified service of the municipal employer served by such civil service commission or personnel 
board. The conduct and the grading of merit examinations, the rating of candidates and the 
establishment of lists from such examinations and the initial appointments from such lists and any 
provisions of any municipal charter concerning political activity of municipal employees shall not be 
subject to collective bargaining, provided once the procedures for the promotional process have been 
established by the municipality, any changes to the process proposed by the municipality concerning 
the following issues shall be subject to collective bargaining: (1) The necessary qualifications for 
taking a promotional examination; (2) the relative weight to be attached to each method of 
examination; and (3) the use and determination of monitors for written, oral and performance 
examinations. In no event shall the content of any promotional examination to be subject to collective 
bargaining. 
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Winchester, Decision No. 3430 (1996) and City of New Britain, Decision No. 1975 (1981). In 
this case the Union is accurate in its assertion that there is no evidence in the record that there 
exists any commission, personnel board or personnel agency created by statute, charter or special 
act to perform the tasks discussed above. As such, we find that issues concerning the 
promotional process remain mandatory subjects of bargaining and the Town may not fail or 
refuse to bargain concerning changes to the promotional process. 

Notwithstanding the foregoing conclusion, we can find no evidence to support the 
contention that the Town=s promotional process was changed in any way. As discussed above, 
the record does not support a determination that the delay in filling Matta=s position constitutes a 
change in the promotional process. The Town=s decision not to give an exam and promote 
another officer to fill this position is not an unlawful unilateral change in a mandatory subject of 
bargaining. 

Further, it is well-established that, in the absence of a contractual minimum manning 
provision, an employer is free to unilaterally determine the number and types of positions it will 
fill and maintain. City of New Britain, Decision No. 3558 (1997); Town of East Hartford, 
Decision No. 1933 (1980); Bloomfield Board of Education, Decision No. 3130 (1993). Here, in 
the absence of a minimum manning provision in the contract or evidence to support a claim that 
the promotional process has been altered, the Town was free to determine when and if it would 
fill Matta=s position. Due to the unique circumstances of Peters= impending return (to which both 
parties agree he was entitled), the Town chose to delay filling the available position until 
December 1995. Under the circumstances of this case, we find no violation in the Town=s 
actions. 

ORDER 

By virtue of and pursuant the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the complaints filed herein be, and the same hereby are, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

C. Raymond Grebey 
C. Raymond Grebey 
Chairman 

Thomas G. Gutteridge 
Thomas G. Gutteridge 
Board Member 
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Paul D. Abercrombie 
Paul D. Abercrombie 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th day of 
March, 1998 to the following:


Attorney Harry B. Elliott, Jr.

290 Pratt Street

Meriden, Connecticut 06450


Attorney Dennis Ciccarillo

136 West Main Street

P.O. Box 2950

New Britain, Connecticut 06050 


Bonnie Therrien

Town Manager

Town Hall, 240 Kensington Road

Berlin, Connecticut 06037


James D'Errico, Personnel Director

Town of Berlin

Town Hall, 240 Kensington Road

Berlin, Connecticut 06037


RRR 

RRR 

_______________________________

Ronald A. Napoli, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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