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DECISION AND DISMISSAL OF COMPLAINT 

On or about September 14, 1995, the Danbury Municipal Employees Association, Local 
760, CSEA/SEIU (the Union) filed a complaint with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that the City of Danbury (the City) had violated 
' 7-470(a)(4) of the Municipal Employee Relations Act (the Act) by improperly transferring 
bargaining unit work to non-bargaining unit temporary employees. 

After the requisite preliminary steps had been taken, a hearing was held before the Labor 
Board on November 12, 1996 at which both parties appeared, were represented and were given 
full opportunity to present evidence, to examine and cross-examine witnesses and to make 
argument. Both parties filed briefs on December 23, 1996. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaint. 



FINDINGS OF FACT


1. The City is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive bargaining representative of employees in the job titles listed in 
Appendix A of the collective bargaining agreement (Ex. 3). 

3. At the beginning of the 1993-94 fiscal year, the City employed five Clerk Typist IIs in its 
Police Department. 

4. On July 29, 1993, one of the five Clerk Typist IIs employed at the Police Department 
resigned. This position was filled by Mary Elias, a non-bargaining unit temporary employee, on 
August 30, 1993. 

5. The City's 1994-1995 budget reduced the number of Clerk Typist II positions in the 
Police Department from five to four. Ms. Elias was terminated on July 8, 1994. 

6. On January 17, 1995, Pam Rittenhouse was transferred to the Police Department as a 
temporary, non-bargaining unit Clerk Typist II to perform primarily data entry work from 
dispatch cards. She held this position until July 1, 1996 when she was appointed to a regular 
classified Clerk Typist II position and became a member of the bargaining unit. 

7. The primary work of the Clerk Typist II position in question consisted of data entry work 
and working at the "front window". 

8. For many years, it has been the practice of the City to use various types of temporary 
employees (substitute employees, part-time employees working less than 20 hours per week and 
employment agency temporaries) to fill jobs within the scope of the collective bargaining 
agreement, specifically the Clerk Typist II positions. (See Ex. 4) In addition, Lieutenant 
Gallucci, a non-bargaining unit member, performed the data entry work in question. 

9. Prior to filing the instant complaint, the Union never challenged the practice of using 
temporary employees through the grievance procedure or the Labor Board. The Union never 
requested bargaining on this subject. 

CONCLUSIONS OF LAW 

1. An employer violates Sec. 7-470(a)(4) of the Act when it transfers bargaining unit work 
to persons outside of the bargaining unit without bargaining with the union. 

2. In the absence of exceptional circumstances, we will not apply the principles set forth in 
City of New Britain, Decision No. 3290 (1995) to events which occurred prior to its issuance 
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date. 

3. Under the standard existing prior to the City of New Britain decision, continuation of a 
practice of sharing work by bargaining unit personnel and non-bargaining unit personnel does 
not violate the Act. 

DISCUSSION 

The facts of this case raise the issue of whether the continuation of a practice of having 
certain work performed by both bargaining unit and non-bargaining unit employees violates the 
Act. Over a period of many years, we developed the following "rule" to govern the frequently 
raised issue of unilateral subcontracting/transfer of bargaining unit work. 

It is well-settled that in the absence of an adequate defense an employer commits

an illegal refusal to bargain and thus a prohibited practice under the Act when it

unilaterally contracts out or assigns to non-bargaining unit personnel work which

has been performed exclusively by bargaining unit employees.

However, it is clear that not all contracting out of work is impermissible. If a

certain type of work has been by practice performed both by bargaining unit and

non-bargaining unit personnel, continued instances of sharing such work does not 

violate the Act. Town of Trumbull, Decision No. 2910 (1991).


In 1995, after an extensive analysis of the major decisions in this area, we adopted a new 
test in City of New Britain, Decision No. 3290 (1995) as follows: 

When a Union alleges that the Employer has violated the Act by unlawfully 
subcontracting or transferring bargaining unit work to non-bargaining unit 
personnel, the Union must show all of the following to prove a prima facie case: 
a) The work in question is bargaining unit work. Bargaining unit work is 
defined as work that is or may logically be done by the bargaining unit. 
b) The subcontracting or transfer of work at issue varies significantly in kind 
or degree from what had been customary under past established practice. 
c) The subcontracting or transfer of work in question has a demonstrable 
adverse impact on the bargaining unit. Id., at pp.3; 36-37. 

Absent exceptional circumstances, we have decided not to apply the City of New Britain 
test in cases where the events complained of occurred prior to the date of the City of New Britain 
decision. See Town of Wethersfield, Decision No. 3337 (1995); Naugatuck Board of 
Education, Decision No. 3340 (1995) and City of Torrington, Decision No. 3344 (1995). 

Since the two temporary Clerk Typist II appointments occurred prior to the April 6, 1995 
date of the City of New Britain decision and no "exceptional circumstances" are present, the test 
to be applied is that set forth in Town of Trumbull, supra. 
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There can be no question that the work of a Clerk Typist II has historically been shared 
by bargaining unit and non-bargaining unit employees. Although this job title is one of those 
listed in Appendix A of the collective bargaining agreement, it was performed by Mary Elias, a 
non-bargaining unit temporary employee from August 30, 1993 to July 8, 1994. Data entry 
work, the major part of the Clerk Typist II job, was also performed by Lieutenant Gallucci, who 
was not a member of the DMEA bargaining unit. Exhibit 4 shows that the sharing of the Clerk 
Typist II work was not unique or unusual, but was part of an extensive and long-standing 
practice of having the work of various bargaining unit jobs performed by several types of 
temporary, non-bargaining unit personnel. Since the work of the Clerk Typist II had by practice 
been performed by both bargaining unit and non-bargaining personnel, the continued sharing of 
this work did not violate the Act. 

As noted in City of Norwich v. Norwich Firefighters, 173 Conn. 210, 218 (1977), in 
circumstances such as this, a prerequisite for finding a refusal to bargain is a request or demand 
for bargaining. Although the sharing of bargaining unit work was extensive and of long-
standing duration, no request to bargain on this subject was ever made and no action was taken 
to protest this practice prior to the instant case. 

Since the work in question was historically shared and no request to bargain on this 
subject was made, the City's continuation of this practice did not constitute a refusal to bargain in 
violation of the Act. We therefore dismiss the complaint. 
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ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED, that the complaint filed herein be, and the same hereby is, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Wendella A. Battey 
Wendella A. Battey 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th day of 
February, 1998 to the following:


Ben Wenograd, Staff Representative

CSEA, Inc./SEUI/Local 760 AFL-CIO

760 Capitol Avenue

Hartford, Connecticut 06106


Attorney Saranne P. Murray

Shipman & Goodwin

One American Row

Hartford, Connecticut 06103


Gene Eriquez, Mayor

City of Danbury

City Hall, 155 Deer Hill Avenue

Danbury, Connecticut 06810


Attorney Eric L. Gottschalk

Corporation Counsel

City of Danbury

City Hall, 155 Deer Hill Avenue

Danbury, Connecticut 06810


RRR 

RRR 

_____________________________________

Ronald A. Napoli, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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