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DECISION AND ORDER 

On or about April 3, 1997, Local 1174 of Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Town of East Hartford (the Town) had violated Sec. 7-470(a) of the Municipal 
Employee Relations Act (the Act) by failing to comply with an arbitration award. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for hearing on August 14, 1997. Both parties appeared, were represented by counsel and 
were allowed to present evidence, examine and cross-examine witnesses and to make argument. 
Both parties filed briefs on October 22, 1997. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 

FINDINGS OF FACT 

1. The Town is an employer within the meaning of the Act. 



2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive bargaining representative of employees in a unit comprising all 
employees in the Parks and Recreation Department and the Public Works Department. 

3. On February 28, 1996, the Town discharged Edward Sullivan as a result of an incident 
that occurred on January 19, 1996. 

4. The Union filed a grievance protesting the discharge which was later submitted to 
arbitration before the Connecticut State Board of Mediation and Arbitration. 

5. On November 14, 1996, after the arbitration hearing had been held, but before the award 
had been issued, the Town offered to reinstate Mr. Sullivan to a position comparable to the one 
he held at the time of his discharge subject to several conditions which included: (1) no back 
pay, (2) loss of accrual of seniority and benefits for the period of the discharge, (3) acceptance of 
a one-month suspension, and (4) withdrawal of the pending arbitration with prejudice. 

6. The Union rejected the proposed settlement offer. 

7. On December 26, 1996, the arbitration panel rendered an award converting the discharge 
to a 20-day suspension, ordering the Town to reinstate Mr. Sullivan to his former position with 
back pay less compensation for the period of the 20-day suspension, less any interim earnings 
and unemployment compensation benefits received, and ordering that Mr. Sullivan be credited 
with his benefits under the labor contract. 

8. Mr. Sullivan was reinstated on January 21, 1997. 

9. The Town and the Union met on January 22, 1997 to discuss the calculation of the sum 
due Mr. Sullivan. The Town had Mr. Sullivan's IRS forms 1040 and information showing the 
amount of unemployment compensation benefits he had received. The parties agreed that Mr. 
Sullivan was entitled to a credit for medical expenses he had paid in the amount of $3,716.82 and 
that he would be charged for the $8,710.00 he had received in unemployment compensation 
benefits. The issue in dispute was whether the Town's conditional offer of reinstatement of 
November 14, 1996 tolled the accrual of back pay from its date to the date of reinstatement. The 
Union calculated the gross amount of back pay to be $53,861.00, while the Town calculated it to 
be $48,738.60. Based upon these figures, the pension contribution to be paid by Mr. Sullivan 
was $3,231(Union) and $2,910.42 (Town). Taking all the offsets and credits into account, the 
Union's net figure was $45,681.82 and the Town's was $40,879.50. The parties were unable to 
resolve the difference at this meeting. 

10. The Union filed the instant prohibited practice complaint on or about April 3, 1997. 

11. On April 8, 1997, Assistant Corporation Counsel Jose Ramirez issued a Notice of 
Deposition (Ex. 3) to Mr. Sullivan ordering him to appear at a deposition on April 17, 1997 and 
directing him to produce extensive financial records. 
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12. The Union's attorney notified the Assistant Corporation Counsel that Mr. Sullivan would 
not appear at the deposition and would not produce the records. 

13. At a meeting with Assistant Board Agent Katherine Foley held on May 22, 1997 to 
investigate the prohibited practice charge, the parties agreed, subject to approval of the Town 
Council, to give Mr. Sullivan net back pay of $30,000.00 plus reimbursement of medical costs in 
the amount of $3,760.00, a total of $33,760.00. 

14. Attorney Ramirez submitted the tentative agreement to the Town Council which rejected 
it on June 16, 1997. 

CONCLUSIONS OF LAW 

1, Failure to comply with a valid order or decision of an arbitration panel violates Sec. 7-
470(a)(6) of the Act. 

2. Although a discharged employee is obligated to make reasonable efforts to mitigate his 
loss of earnings by seeking comparable employment, he is not required to relinquish his claim of 
improper discharge in order to preserve his right to back pay. 

3. Attorneys fees, costs and interest are properly awarded against a party which fails to 
present a substantial defense to a charge of violation of the Act. 

DISCUSSION 

At the hearing, we identified two issues which we asked the parties to address: (1) 
whether a conditional offer of reinstatement must be accepted by a discharged employee in order 
to avoid tolling of back pay; and (2) whether the Town's failure to comply with the arbitration 
award gave rise to an obligation for it to pay the Union's attorney's fees and costs. 

At the outset, we must address the Town's attempt to introduce an exhibit by attaching it 
to its brief and relying on it in its argument. The ex parte submission of an exhibit after the close 
of the hearing is so improper and unfair as not to require extensive discussion. The opposing 
party has no opportunity to conduct voir dire or to raise questions about the exhibit through his 
own or opposing witnesses. The opposing party has no opportunity to comment upon the 
document in his brief. We do not condone this practice and will not tolerate it. The Union's 
Motion to Strike the document attached to the Town's brief is granted. We do not rely in any 
way on that document or on the argument in the Town's brief that is based upon it. 

Under the principle of mitigation of damages, a discharged employee is required to make 
reasonable efforts to secure comparable employment in order to preserve any right he may have 
to back pay. See Elkouri and Elkouri; How Arbitration Works, p. 408-410 (4th ed. 1989). 
However, this principle does not extend so far as to require a discharged employee (or a union 
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acting on his behalf) to accept whatever conditions an employer may require for reinstatement to 
preserve the right to back pay. In this case, Mr. Sullivan could have been reinstated in 
November, 1996 if he had dropped his claim for back pay, accepted a suspension, given up his 
possible right to accrual of seniority and benefits and withdrawn the arbitration case with 
prejudice. (The Town's suggestion at the hearing that the Union should have accepted the 
conditions and then attempted to negotiate their elimination is, most charitably, far-fetched.) 

Had the Town offered to reinstate Mr. Sullivan without conditions pending the outcome 
of the arbitration, and had he refused that offer, we would view the situation differently. 
Refusing that offer would have put his claim for back pay subsequent to the date of the offer in 
very serious jeopardy. What Mr. Sullivan was required to do throughout the period of his 
unemployment was to make reasonable efforts to secure a comparable job. Under the 
circumstances, the burden was on the Town to show that he did not make this effort, and the 
Town failed to establish this. Rejecting the conditional offer was not unreasonable. 

The award of the arbitration panel directed that back pay be offset by interim earnings 
and unemployment compensation benefits received. The Town had the relevant IRS forms 1040 
and the unemployment compensation benefits information. This information should have 
satisfied the Town as to the offsets ordered by the arbitration panel. Instead, it sought a large 
amount of irrelevant financial information. (See Ex. 3). 

The Town did not seek to vacate or modify the arbitration award. Instead, the Assistant 
Corporation Counsel reached agreement with the Union in good faith on a specific amount of 
back pay ($30,000.00) and medical cost reimbursement ($3,760.00) to be provided. As far as the 
record shows, this agreement was rejected out of hand by the Town Council. 

The Board has recognized that awarding attorney fees, costs and interest is within our 
remedial powers and our recent decision have clarified in what circumstances we feel it 
appropriate to do so. City of Norwalk, Dec. No. 3537 (1997); Norwalk Board of Education, 
Dec. No. 3506 (1997); New Haven Board of Education, Dec. No. 3356 (1996). Had this case 
been presented to us as a dispute over the effect of the November 14, 1996 offer of reinstatement 
upon the continued accrual of back pay, we would not be inclined to award attorney's fees, costs 
and interest. However, this issue had been put to rest by Attorney Ramirez' successful efforts to 
reach a compromise with the Union on the amount of back pay to be provided. The agreed 
amount of back pay was substantially less than both the Town's and the Union's calculated 
amounts. It is the rejection of this tentative agreement without adequate explanation that 
underlies our decision to award attorney's fees, costs and interest. As we were presented with no 
substantial defense or explanation for the Town's failure to comply with a valid arbitration 
award, an order of attorney's fees, costs and interest is warranted. 
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ORDER 

By virtue of and pursuant to the powers vested in the State Board of Labor Relations by 
the Municipal Employee Relations Act, it is hereby ORDERED that the Town of East Hartford: 

I. Cease and desist from failing to implement the award of the Connecticut State Board of 
Mediation and Arbitration dated December 26, 1996. 

II. Take the following affirmative action which the Labor Board finds will effectuate the 
polices of the Act. The Town of East Hartford shall: 

1. Pay to Edward Sullivan the sum of $45,681.82, representing $41,920.00 in back 
wages and $3,761.82 in medical costs less required payroll tax deductions plus interest at the rate 
of 10% per annum from December 26, 1996 to the date payment is made. 

2. Pay to Local 1174, Council 4, AFSCME, AFL-CIO, its attorney's fees and costs 
incurred in this action upon submission of appropriate documentation. 

III. Post immediately and leave posted for a period of sixty (60) consecutive days from the 
date of posting, in a conspicuous place where the employees of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety. 

IV. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the 
receipt of this Decision and Order of the steps taken by the Town of East Hartford to comply 
herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

Wendella A. Battey 
Wendella A. Battey 
Board Member 

David C. Anderson 
David C. Anderson 
Alternate Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th day of 
January, 1998 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Jose R. Ramirez

Assistant Corporation Counsel

Town of East Hartford

Town Hall, 740 Main Street

East Hartford, Connecticut 06108


Robert A. Linberk, Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Timothy D. Larson, Mayor

Town of East Hartford 

Town Hall, 740 Main Street

East Hartford, Connecticut 06108


Thomas Dawkins, Personnel Director

Town of East Hartford

Town Hall, 740 Main Street

East Hartford, Connecticut 06108


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

___________________________________

Katherine C. Foley, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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