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DECISION AND DISMISSAL OF COMPLAINT 

On February 20, 1996, Local 1081, IAFF, Westport Uniformed Firefighters (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Town of Westport (the Town) had engaged in practices prohibited by '7-470 of 
the Municipal Employee Relations Act (the Act). Specifically, the Union alleged that the Town 
violated the Act when it informed a firefighter who was acting in the capacity of Assistant Chief 
that he was not entitled to use the grievance procedure. 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on July 14, 1997. Both parties appeared, were represented and given the 
opportunity to present evidence, examine and cross examine witnesses and make argument. 
Both parties filed post hearing briefs the last of which was received by the Labor Board on 
October 3, 1997. Based on the whole record before us, we make the following findings of fact 
and conclusions of law and we dismiss the complaint. 



FINDINGS OF FACT


1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act. 

3. The Union and the Town were parties to a collective bargaining agreement with effective 
dates of July 1, 1992 through June 30, 1995 (Ex. 2), the terms of which remained in effect until 
December 13, 1996 when a successor agreement was reached by the parties. (Ex. 3). 

4.  Article I of the 1992-1995 collective bargaining agreement recognizes the Union as 
A...the exclusive representative of the uniformed and investigatory employees in the Fire 
Department and as the exclusive bargaining agent for such employees of the Department except 
for the Fire Chief, Deputy Fire Chief, Deputy Fire Marshal, and the Assistant Chiefs@. (Ex. 
2)(emphasis added). 

5. On October 28, 1994 Fire Lieutenant Lawrence E. Conklin, a bargaining unit member, 
voluntarily accepted temporary assignment to the position of Assistant Fire Chief to fill a 
temporary vacancy created by the extended absence from work of an Assistant Chief due to a job 
related injury. 

6. Conklin remained in the position of Assistant Fire Chief performing the full range of 
duties of that position until February 16, 1996 when he voluntarily returned to the classification 
of Fire Lieutenant. 

7.  While serving as Assistant Fire Chief, Conklin was recognized by the Chief and the 
Town and other employees as having the full status, duties and responsibilities of the position. 
He was paid as an Assistant Chief and received fringe benefits in excess of those received by the 
bargaining unit members. 

8. On January 30, 1995, Conklin wrote to the Fire Chief seeking reimbursement for drug 
prescriptions. After rejection of the request by the Chief on February 28, 1995 Conklin was sent 
a Aclarification@ of benefits for Acting Assistant Chiefs with attention given to benefits for 
individuals who serve as Acting Assistant Chief for more than eight weeks. (Ex. 8). These 
benefits were different from and in excess of those provided to bargaining unit members by the 
collective bargaining agreement. 

9. On January 10, 1996 while serving as Assistant Chief, Conklin was disciplined in a letter 
from the Town=s First Selectman. The discipline is not at issue in this case. (Ex. 12). 

10. On January 28, 1996, Conklin filed a grievance concerning the discipline imposed by the 
First Selectman. (Ex. 11). 
11. By letter dated January 30, 1996, Town Attorney Leonard Rovins replied to Conklin=s 
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grievance stating in relevant part: 

...I respectfully invite your attention to ARTICLE I RECOGNITION of the current collective 
bargaining agreement between the Town of Westport and Local 1081, International Association 
of Firefighters, AFL-CIO which specifically excludes the AAssistant Chiefs@ from the coverage 
of the said agreement. The Town believes that this exclusion applies to you in your present 
capacity and therefore, the contractual grievances procedure contained in Article III, Section 2 is 
not available to you. 

However if you want a meeting with the First Selectman to discuss the subject of your 
grievance, please call his office for a mutually convenient date. (Ex. 5). 

12. Neither Conklin nor the Union requested a meeting with the First Selectman. The Union 
did not file a request for arbitration with the Board of Mediation and Arbitration as provided for 
in Article IV of the collective bargaining agreement. (Ex. 2). 

13. In addition to the recognition clause, the 1992-1995 collective bargaining agreement 
between the parties contains the following references to the position of Assistant Chief: 

ARTICLE VI MANPOWER

Section 2. There shall be a minimum of twelve (12) employees including one Assistant Chief or

Acting Assistant Chief and one (1) First Lieutenant or Acting Lieutenant on duty at all times.

ARTICLE XVIII WAGES

Section 2. (a) Whenever an Assistant Chief is temporarily absent from duty for a period of eight

(8) consecutive calendar weeks or less, and during said period such vacancy is not covered by

overtime work performed by an employee from the Assistant Chief overtime roster, the person

standing highest on the Assistant Chief=s eligibility list, and who is scheduled to be on duty in

the platoon on the day on which such vacancy is created will be assigned to serve as an Acting

Assistant Chief to fill such vacancy. This will only be done if it is deemed an emergency by the

Chief.

In the event that no one assigned to the platoon who is working that day is currently on the

Assistant Chief=s eligibility list, then the person standing highest on the eligibility list on the

platoon which is responsible for the overtime shall be offered the Acting Assistant Chief position

for that day.

It is agreed, however, that in the event that an Assistant Chief is expected to be absent for an

extended period of time, then the Chief may appoint an Acting Assistant Chief, such

appointment to be made in rank order from the last established eligibility list, for the period of

the absence. In the event no such eligibility list exists, then the senior Lieutenant shall be

appointed Acting Assistant Chief for the period of the absence. 

***

( c) Each Lieutenant who serves as an Acting Assistant Chief and/or Shift Commander on a

temporary basis shall be compensated at the rate of 10.2% higher than his/her regular rate of pay.

Each Lieutenant who serves as an Acting Assistant Chief and Shift Commander on a regular

basis shall receive the rate of pay of an Assistant Chief and shall receive no overtime benefits. 
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SCHEDULE B - MASTER FIREFIGHTER PROGRAM

***

ASSESSMENT COMMITTEE - The Master Firefighter Program will be overseen by an

Assessment Committee comprised of a Program Director, and an Asst. Chief, and two (2) Union

members. The Fire Chief will appoint the Program Director and the Asst. Chief, while the

Executive Committee of the Union will appoint two (2) of its members to the Assessment

Committee. ... (Ex. 2)


CONCLUSIONS OF LAW 

1. The Town did not repudiate the collective bargaining agreement when it informed 
Lieutenant Conklin that he could not pursue a grievance in his capacity as Acting Assistant 
Chief. 

2. The Town did not fail to bargain in good faith when it informed Lieutenant Conklin that 
he could not pursue a grievance in his capacity as Acting Assistant Chief. 

DISCUSSION 

The Union complaint did not specify the specific provisions of MERA it alleges were 
violated by the Town. Through argument and briefs, the Union advanced its theory that the 
contract had been repudiated and that the Town had unilaterally changed a condition of 
employment when it informed Conklin that it did not believe he had a right to pursue a grievance 
under the contract. We do not find a violation in this case for several reasons. 

With regard to the repudiation allegation, this Board has recognized only three ways in 
which repudiation of contract may occur. The first is where the respondent party takes an action 
based upon an interpretation of the contract and that interpretation is asserted in subjective bad 
faith. The second is where the respondent party has taken an action based upon an interpretation 
of the contract and that interpretation is wholly frivolous or implausible. The third type of 
repudiation does not involve assertion of an interpretation of the contract by the respondent, but 
instead, the respondent either admits or does not challenge the complainant=s interpretation of the 
contract and seeks to defend its action on some collateral ground which does not rest upon an 
interpretation of the contract, e.g. financial hardship. Norwich Board of Education, Decision 
No. 2508 (1986) and cases cited therein. 

Although the Union does not specify which type of repudiation it is alleging, it is clear 
that the Respondent did not repudiate the contract in any way. The Town=s position that the 
grievance procedure was not available to Conklin in his capacity as an acting Assistant Chief is 
not implausible nor frivolous nor asserted in bad faith. As such, there is no repudiation of the 
contract. 
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The Union also asserts that the Town changed a condition of employment when it refused 

to allow Conklin to use the grievance procedure for his January 1996 discipline. The Union=s 
theory rests upon its assertion that Conklin was entitled to the benefits of the contract because 
his position was that of a lieutenant (a bargaining unit position) temporarily performing some of 
the duties of an Assistant Chief (a non-bargaining unit position). Thus, the Union argues that 
Conklin was entitled to use the benefits of the grievance procedure in the disciplinary matter. 
We disagree for several reasons. 

Of great importance in this matter is the fact that, during the sixteen month period in 
which Conklin acted as an Assistant Chief, he was recognized by everyone as having the full 
duties and responsibilities of an Assistant Chief. In fact, it was the alleged failure of Conklin to 
take disciplinary action as an Assistant Chief that gave rise to the disciplinary action against 
Conklin. Conklin=s role was not the result of an Aemergency@ situation as contemplated by the 
collective bargaining agreement in which a bargaining unit member is assigned to Aact@ for a 
very short amount of time to cover an absent Assistant Chief. This was a voluntary long term 
assignment in which Conklin received increased benefits for his duties and was recognized as 
having all the rights and privileges of an Assistant Chief. The benefits received by Conklin were 
greater than those received by bargaining unit members. It appears from the record that Conklin 
dealt directly with Town officials concerning some of the benefits he received; an action we 
consider to be indicative of his status as a non-bargaining unit position during this time.1 

Based on the above, we reject the Union=s contention that Conklin=s status was merely 
that of a bargaining unit member performing some of the duties of an Assistant Chief. The fact 
that he was still paying Union dues does not change our minds. The cessation of dues 
deductions is in the control of the employee and we do not attribute any significance to Conklin=s 
not having rescinded his dues check off authorization. Thus, we find that Conklin occupied a 
non-bargaining unit position at the time of the discipline. Since the discipline involved 
Conklin=s actions as a non-bargaining unit member, we find no violation in the Town=s position 
that the contractual grievance procedure was not available to him. 

Further, the Union failed to present any evidence to show that individuals acting in long 
term non-bargaining unit assignments have been treated as bargaining unit members for purposes 
of the protections of the collective bargaining agreement. Although the contract refers to 
Assistant Chiefs in several places and also provides for certain procedures for the selection of 
bargaining unit members to act in temporary management positions, such references do not 

1Under the circumstances, we would not consider this Adirect dealing@ to be violative of the Act 
since we clearly find that Conklin was a non-bargaining unit member of management during his tenure as 
an acting Assistant Chief. 
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bestow bargaining unit status on employees acting in non-bargaining unit positions. In the 
absence of any evidence to show that the parties have treated these employees as bargaining unit 
members, the Union has failed to establish that the Town unilaterally changed a condition of 
employment. 

Finally, we note that the Union in this case failed to pursue its claims through the 
grievance and arbitration procedure. The instant issue can be defined as a question of 
arbitrability appropriate for an arbitrator to decide. In its letter to the Union, the Town merely 
informed the Union of its position that the grievance procedure was not available to Conklin. In 
spite of the Town=s letter, the Union was free to continue pursuit of the grievance and present the 
issue of arbitrability to an arbitrator. Not having done so, the Union has lost its opportunity to 
have an arbitrator interpret the contract language. This Board=s role in contract interpretation is 
limited, as discussed above. Absent a finding of repudiation or other unlawful activity by the 
employer, we have no jurisdiction to determine whether a mere breach of the contract has 
occurred. 

ORDER 

By virtue of the power vested in the Connecticut State Board of Labor Relations by the 
Municipal Employee Relations Act, it is hereby 

ORDERED that the complaint filed herein be and the same hereby is DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

John H. Sauter 
John H. Sauter 
Chairman 

C. Raymond Grebey 
C. Raymond Grebey 
Board Member 

Thomas G. Gutteridge 
Thomas G. Gutteridge 
Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 29th day of 
January, 1998 to the following:


Attorney Daniel Hunsberger

UPFFA of CT

35 Glen Hollow Drive

Monroe, Connecticut 06468


Attorney Leonard Rovins

Ross & Hardies

Park Avenue Tower

65 East 55th Street

New York, New York 10022-3219


Dennis F. Duffy, President

Westport Uniformed Firefighters

515 Post Road East

Westport, Connecticut 06880


Diane C. Farrell, First Selectman

Town of Westport 

Town Hall, 110 Myrtle Avenue

P.O. Box 549

Westport, Connecticut 06881


Carl Igelbrink, Personnel Director

Town of Westport

Town Hall, 110 Myrtle Avenue

P.O. Box 549

Westport, Connecticut 06881


Peter S. Carozza, President

UPFFA of CT

30 Sherman Street

West Hartford, Connecticut 06110


RRR 

RRR 

____________________________________

Katherine C. Foley, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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