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DECISION AND DISMISSAL OF COMPLAINTS 

On July 23, 1993, Local 1042, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint (MPP-15,699) with the Connecticut State Board of Labor Relations (the Labor 
Board), alleging that the Norwalk Board of Education (the School Board) engaged in a practice 
prohibited by '7-470 of the Municipal Employee Relations Act (the Act or MERA),which 
complaint was amended on September 14, 1993. In substance, the Union alleges that the School 
Board unilaterally subcontracted bargaining unit work when it hired Laidlaw Transit to drive 
special education students to school. 

On November 22, 1993, the Union filed another complaint (MPP-15,988) alleging that 
the School Board engaged in a practice prohibited by the Act by unilaterally subcontracting 
bargaining unit work when Charles Klepacky performed maintenance work on the boiler at the 
C.V.A. School. The Union additionally alleges that Klepacky=s actions violate a grievance 
settlement. 

After the preliminary steps had been taken, the cases were consolidated and brought 



before the Labor Board for a hearing on June 1, 1995, November 27, 1995 and May 23, 1996. 
Both parties appeared, were represented by counsel and were afforded full opportunity to adduce 
evidence, examine and cross-examine witnesses and make argument. All parties filed post 
hearing briefs, the last of which was received by the Labor Board on July 25, 1996. 

On the basis of the record before us, we make the following findings of fact and 
conclusions of law, and we dismiss the complaints. 

FINDINGS OF FACT 

1. The School Board is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and, at all times 
relevant to this case, has been the exclusive bargaining representative for all custodial and 
maintenance employees of the School Board, including the Custodians, Maintenance Mechanics, 
Truck Driver, Mail Driver, Mail Clerk, Pool Custodian, Storekeeper, Porter, Transportation 
Driver, Monitor and Painter. (Ex. 5, Art. I., p. 2) 

3. The Union and the School Board were parties to a collective bargaining agreement, with 
effective dates of July 1, 1992 to June 30, 1997. (Ex. 4) 

MPP-15,699 

4. For over twenty-five years, the School Board has contracted with outside vendors to 
transport students to the Norwalk public schools and private parochial schools, including special 
education and mainstream students. 

5. Most recently, the School Board contracted with Laidlaw Transit, Inc. (Laidlaw) for a 
term from July 1, 1988 to June 30, 1993 which was extended to June 30, 1994. (Ex. 6) Laidlaw 
was responsible for transporting about 6,000 of the total 10,000 students in the Norwalk system, 
using seventy five vehicles which ranged in size from full buses to busettes and wagons. 

6. During the 1992-1993 school year, the School Board additionally contracted with various 
other vendors on an ad hoc basis to temporarily transport students who had moved away from 
the regular bus routes or had special transportation needs due to a disability (including special 
education students). The vendors included Westport Star Taxi, Valley Transit District, 
Cooperative Educational Services, Yellow Cab and Ace Ambulance. (Ex. 7-11) 

7. On June 28, 1991, the School Board and the Union entered into a settlement agreement to 
resolve issues raised in a prohibited practice complaint filed by the Union (No. MPP-13,161), 
wherein they agreed that the School Board Awill consult with the Union prior to implementing 
any cuts@. In the event of layoffs, the School Board agreed to abide by the collective bargaining 
agreement. (Ex. 1) 
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8. Olga Hernandez (Hernandez) was the only bargaining unit member to hold the position 
of Transportation Driver. She was responsible for making two runs per day including driving the 
van to pick up and drop off special education students in the morning and afternoon, and taking 
children to special activities at the YMCA at noon time. 

9. In February, 1991, Union President, John Mosby (Mosby) initiated a meeting with Dr. 
Michael L. Muro, Assistant Superintendent of Norwalk Schools (Muro) after the Union 
experienced problems when the Transportation Driver was absent. As a result of this meeting, 
the Union and the School Board entered into a statement of agreement wherein they agreed that 
Thomas Mylinski, (Mylinski) a custodian in the bargaining unit, would be transferred to a 
Porter/Driver position. Mylinsky=s new duties would include acting as a back-up driver for the 
student van when the Transportation Driver was absent. Mylinski was required to obtain his 
public service licence within 30 days. Marcus Davis, (Davis) another bargaining unit member, 
was to act as the back-up driver to Mylinski. (Ex 4) 

10. During the 1992-1993 School year, Mosby and Muro met on two separate occasions to 
discuss the possible elimination of the Transportation Driver position. 

11. In February, 1993, Hernandez was injured on the job and was placed on worker=s 
compensation. She remained incapacitated and was eventually separated from service when her 
sick leave was exhausted in August, 1993. (Ex.16) 

12.  During Hernandez= absence from February, 1993 to August, 1993 the only qualified, 
licensed driver in the bargaining unit was Tom Mylinski, but Mylinski had since been promoted 
to the Mail Clerk and no longer wanted to perform transportation duties. 

13. After Hernandez=s absence in February, 1993, Mosby spoke with Muro and requested the 
School Board make alternative arrangements to cover Hernandez=s absence. 

14. During Hernandez=s absence, the School Board used Laidlaw to cover her customary 
route. 

15. On June 18, 1993, William J. Walko, (Walko) Director of Personnel for the School 
Board, sent a letter to Hernandez requesting an appointment, which letter was copied to Mosby. 
(Ex. 13) Soon thereafter, Walko met with Hernandez and discussed her options because the 
School Board was planning to eliminate her position. Walko and Hernandez discussed the 
possible elimination of her position and her worker=s compensation status. 

16. By memorandum dated June 24, 1993, Mr. Senes, Director of Finance, informed the 
School Board of the Finance Board=s recommendations to balance the operating budget. Among 
other things, the recommendations included the elimination of the Transportation Driver 
position. (Ex. 12) 

17. On June 30, 1993, Walko met with Mosby and informed him that the School Board 
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eliminated the Transportation Driver position at their meeting the previous night. The 
conversation was memorialized in correspondence of the same date from Walko to Mosby. (Ex. 
15) During the meeting, Mosby objected to the elimination of the position because the School 
Board had not first discussed it with the Union. In a memo dated July 12, 1993, Mosby 
reiterated his position and his belief that the School Board had committed a prohibited practice. 
(Ex. 2) 

18. As of July 1, 1993, the Transportation Driver position was eliminated from the budget 
and Laidlaw agreed to perform the work for no additional cost. 

19. At the time Hernandez= position was eliminated, the School Board offered her another 
position in the bargaining unit at the same rate of pay, pending her return from her injury. 
Hernandez did not recover from her injury and was subsequently separated from service in 
August, 1993. 

MPP-15,988 

20.  From 1986 through 1996 the School Board maintained a consistent practice of using 
outside maintenance contractors to diagnose, repair and perform routine maintenance on the 
boilers and heating and ventilation systems at the schools throughout the Norwalk system. 
(Ex. 22-26) 

21. In 1992, the Union and the School Board negotiated the addition of Article VII, section 
AT@ of the collective bargaining agreement, which provides in part: ABoiler cleaning will 
continue to be done by outside professionals@. 

22. Charles Klepacky (Klepacky) is employed by the School Board as the Coordinator of 
Plant Operations and Maintenance. His job duties include responsibility for the maintenance of 
all mechanical and structural aspects of all twenty schools in the Norwalk system. He supervises 
a crew of 16-17 people. 

23. Klepacky=s job description reads in pertinent part: Atakes action to correct safety or 
maintenance problems. ...Responds to emergency situations, such as plumbing or structural 
failures at all hours@. (Ex. 21) 

24. If a boiler breaks down at a School, it is Klepacky=s job to review the situation and assign 
either his own crew to perform the repair or to contract with an outside professional to perform 
the work, depending upon the crew=s availability and expertise. 

25. Klepacky regularly acts as a Atroubleshooter@ to determine what the problem is and what 
repairs are needed on a boiler. Klepacky does not perform the maintenance work himself; he 
assigns that to his crew or outside contractors. 

26. Klepacky has never replaced the motor of a School=s boiler. 
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27. On August 30, 1991, Klepacky was sent a memorandum by Muro, which indicated that 
Muro received a complaint about Klepacky doing maintenance work. In the memo, Muro 
advised Klepacky that it is his job to diagnose the problem and tell his crew what to do, but not 
to perform the maintenance work. (Ex. 18) 

28. On December 22, 1992, Mark Gorian (Gorian), Director of Facilities for the School 
Board and Klepacky=s supervisor, sent correspondence to Klepacky informing him that he and 
his crew should notify the head custodian when entering a School building and let him/her know 
what types of repairs they are attending to and the results of the work. (Ex. 19). 

CONCLUSIONS OF LAW 

1. Prior to the Labor Board=s decision in City of New Britain, Decision No. 3290 (April 6, 
1995), in the absence of an adequate defense, an employer committed an illegal refusal to 
bargain and thus a prohibited practice under the Act, when it unilaterally contracted out or 
assigned to non-bargaining unit personnel work that had been performed exclusively by 
bargaining unit employees. 

2. Absent exceptional circumstances, the standard enunciated in City of New Britain, supra 
will not be applied retroactively to cases in which the action complained of occurred prior to 
April 6, 1995. 

3. The School Board did not fail to bargain in 1993 when it used Laidlaw to transport 
students formerly transported by the Transportation Driver since the transportation work had not 
been performed exclusively by bargaining unit employees in the past. 

4. The Union failed to present a prima facie case that Klepacky performed bargaining unit 
work on a boiler at the CVA School. 

5. The memorandum, dated December 23, 1992 is not a grievance settlement as that term is 
used in ' 7-470(a)(6) of the Act and therefore, the Labor Board does not have jurisdiction over 
the Union=s claim that the agreement was breached. 

DISCUSSION 

The two complaints in this case concern the issue of subcontracting bargaining unit work, 
but they are based upon different incidents. In Case No. MPP-15,699, the Union alleges that the 
School Board subcontracted bargaining unit work when it used Laidlaw to transport special 
education students. The Union alleges that the elimination of the driver position and the hiring 
of Laidlaw to perform the work without negotiation is a prohibited practice under MERA. In 
Case No. MPP-15,988, the Union alleges that the School Board violated the Act when Klepacky 
replaced a motor on a boiler at the C.V.A. School. The Union claims that Klepacky=s actions 
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constitute an unlawful unilateral transfer of bargaining unit work and violate the terms of a 
settlement agreement dated December 22, 1992. 

The School Board argues that the transportation work and the boiler maintenance work 
are not exclusive bargaining unit work because the work was consistently and significantly 
shared in the past. The School Board further argues that the Union failed to establish a prima 
facie case to support the allegation that Klepacky performed the maintenance work. We agree 
with the School Board. 

Prior to the discussion of the merits of this case, we must address a preliminary issue 
raised by the Union. The Union charges in its testimony, and in its brief, that the Labor Board 
treated the Union unfairly and prejudicially during the hearings. Essentially, the Union claims 
that the Labor Board=s refusal to postpone the second hearing date because of Mosby=s absence 
was unfair and prejudicial. We disagree. The Labor Board sent notice to all parties of the 
scheduled hearing. All parties and their representatives appeared, except for Mosby. When 
contacted by his legal counsel, Mosby said that he had not received notice of the hearing. 
However, all other parties and the Union=s attorney and staff representative were present and 
well prepared to proceed with the case. To offset any disadvantage that may have accrued to the 
Union because of Mosby=s absence, the Labor Board permitted the Union to delay its rebuttal of 
the testimony given on November 27, 1995, until the following meeting after everyone had an 
opportunity to review the transcripts, including Mosby. There is no unfairness in our treatment 
of the parties and we find that the Union was not prejudiced in any way. 

Prior to our decision in City of New Britain, our case law concerning subcontracting and 
transfer of bargaining unit work had developed to include a general statement of law that 
provided that, in the absence of an adequate defense, an employer committed an illegal refusal to 
bargain and thus, a prohibited practice under the Act, when it unilaterally contracted out and 
assigned to non-bargaining unit personnel, work that had been performed exclusively by 
bargaining unit employees. See Middletown Redevelopment Agency, Decision No. 1880 (1980); 
City of Torrington, Decision No. 2172 (1983); Town of East Haven, Decision No. 2020 (1981); 
Board of Education of City of Hartford, Decision No. 1938 (1980); and City of Watertown, 
Decision No. 2515 (1986).1 

1As we have determined in several previous cases, we apply the exclusivity/shared work doctrine 
as it existed prior to our decision in City of New Britain, Decision No.3290 (1995) to the facts of this 
case. We do so because the events complained of pre-date April 6, 1995 and for the reasons stated in 
Town of Wethersfield, Decision No. 3337 (1995); Naugatuck Board of Education, Decision No. 3340 
(1995) and City of Torrington, Decision No. 3344 (1995). 
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Flowing from the above statement was our so-called shared work doctrine that held that 
where work had, by practice, been shared between bargaining unit and non-bargaining unit 
workers in the past, then the continued assignment of that work from unit to non-unit individuals 
did not constitute a violation of the Act. Hartford, supra; City of New Haven, supra; and 
Torrington, supra. 
MPP-15,699 

In Case No. MPP-15,699, the Union established that the School Board eliminated a 
bargaining unit position the functions of which included driving a van to transport special 
education and mainstream students. The Union also established that these functions are now 
performed by Laidlaw, a private transportation company, using non-bargaining unit personnel. 
However, under the circumstances of this case, The School Board=s actions do not constitute a 
violation of the Act. In this regard, the School Board presented extensive testimony and 
documentation to support the assertion that the transportation of students is now, and has 
historically been performed by outside contractors. In fact, Dr. Muro stated that Ms. Hernandez, 
as the Transportation Driver, was actually the exception to the rule that all transportation 
services are contracted out to non-bargaining unit vendors. Thus, we find that the transportation 
work constitutes shared work. 

The Union argues that the work was exclusive to the bargaining unit because Athe 
particular bus in question was driven by a bargaining unit member for over ten years@. (Union 
Brief at 5-6) Although not entirely clear, it appears the Union argues that the exclusive nature of 
the work is based upon the fact that no one outside the bargaining unit has ever driven this 
particular vehicle to transport these students. This is an excessively narrow view of the duties. 
We have refused to Amicro-divide@ work into such specific categories in prior cases. 
Metropolitan District Commission, Decision No. 3116 (1993). In Metropolitan District 
Commission, we held that, 

Apainting at MDC headquarters@ represents a micro-division of work that defies 
logic as we approach the issue from the perspective of the duty to bargain and the 
shared work doctrine. APainting at the MDC headquarters@ is simply not a 
substantial, discrete and clearly recognizable job duty, the criteria set forth in 
Plainville Board of Education, Decision No. 1192 (1974). 

Likewise, the driving of the School Board=s van is an artificial micro-division of the 
transportation work that simply does not make sense. Given the facts of this case, we find the 
proper definition of the work at issue is the transportation of students. Since this work has been 
substantially shared in a consistent manner, the School Board did not violate the Act when it 
unilaterally assigned the van transport work to Laidlaw. 

MPP-15,988 
The substance of the Union=s allegations in Case No. MPP-15,988 rests on its contention 

that Charles Klepacky performed maintenance work on the boiler at the C.V.A. School. The 
Union presented the testimony of John Mosby who stated, in general, that he saw Klepacky 
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perform bargaining unit work in the boiler room on the Amotors@. In response to his attorney=s 
question about a specific date of the alleged incident, Mosby failed to provide any specific date, 
but again alleged that Klepacky performed bargaining unit work. 

Also in support of its allegations, the Union presented a memorandum, dated August 30, 
1991, (two years prior to the filing of this complaint), which was addressed to Klepacky about 
another incident concerning air conditioner maintenance work. (Ex. 18) 

The School Board presented testimony from Klepacky and Gorian, together with 
Klepacky=s job description, all of which indicated that Klepacky=s job functions include the 
diagnosis and oversight of the repair and maintenance of boilers. Klepacky testified that at no 
time did he replace the motor of a boiler. He further stated that he does not do maintenance 
work of any kind on the boilers. 

We rely upon the evidence presented by the School Board in dismissing this case. The 
evidence presented by the Union was inconclusive and vague. In his testimony, Mosby 
repeatedly confused the alleged boiler incident with another incident concerning an air 
conditioner, which occurred two years prior. The substance of Mosby=s testimony established 
only that at some time around November, 1993, he saw Klepacky near the boiler in the C.V.A. 
School doing Awork@. It does not indicate when, for how long, or what type of Awork@ Klepacky 
was doing. Klepacky clearly denied doing any maintenance work on the boiler and specifically 
denied changing the motor on the boiler. Certainly Klepacky would have a legitimate reason for 
being near the boiler if he were diagnosing or troubleshooting a repair job. 

Based upon all of the foregoing evidence, we conclude that there was insufficient 
evidence presented to establish that Klepacky was performing maintenance work when Mosby 
saw him near the boiler. The Union has therefore failed to present a prima facie case that the 
School Board transferred bargaining unit work to non-bargaining unit personnel.2  Where the 
charging party fails to present sufficient evidence to establish a violation of the Act, the case 
cannot be upheld. New Haven Parks Department (Benjamin Dozier), Decision No. 1794 
(1979). 

Although not briefed, in its complaint and oral argument the Union raised an ancillary 

2Even if the Union could have proven that Klepacky performed the maintenance work as alleged, 
we find no violation of the Act because this type of work was routinely shared. Not only does the parties= 
collective bargaining agreement specifically permit the sharing of this work, but the School Board 
presented extensive evidence that boiler maintenance and repair work was actually performed by outside 
contractors from 1986 to 1996. 

8




issue, specifically, that the School Board Aviolated@ a grievance settlement, dated December 22, 
1992 (Ex.19) when Klepacky went to the C.V.A. School and performed work on the boiler 
without giving notice to Mosby. The Agrievance settlement@ referred to by the Union was 
actually a memorandum from Mark Gorian to Charles Klepacky. The substance of the memo 
mentions grievances filed by the Union that complain about the maintenance crew having keys 
to School building boiler and mechanical rooms. The memo instructs Klepacky and his 
maintenance crews to return the keys and to inform the head custodians when they are entering a 
School to perform maintenance work and to keep them informed of the status of jobs. There is 
no evidence that the memo, dated December 22, 1992 is a settlement agreement as that term is 
used in '7-470(a)(6) of the Act. The document is neither addressed to the Union, nor is the 
Union a signatory to the document. There is no indication that the memo Aresolved@ any 
grievances. As such, the Union has failed to prove the existence or breach of a settlement 
agreement in violation of ' 7-470(a)(6). 

The School Board motioned the Labor Board to award attorney=s fees and costs in Case 
No. MPP-15,988 based upon its assertion that the allegations are frivolous, without merit and 
undebatable. (School Board Brief, p. 23) For the reasons set forth in Norwalk Board of 
Education, Decision No. 3506 (May 19, 1997) we deny the School Board=s motion for attorney=s 
fees and costs. 

ORDER 

By virtue of, and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 

ORDERED that the complaints filed herein be and the same hereby are, DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

Patricia V. Low

Patricia V. Low

Alternate Board Member


Anthony Sbona 
Anthony Sbona 
Board Member 

*Former Chairman Margaret A. Lareau resigned before completion of the hearing in this case. 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day of 
January, 1998 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Nathaniel Brown 

Sullivan, Schoen, Campane & Connon

646 Prospect Avenue

Hartford, Connecticut 06105-4286


Dr. Ralph E. Sloan 

Superintendent of Schools

Norwalk Board of Education

125 East Avenue

Norwalk, Connecticut 06852-6001


Dr. Michael L. Muro

Assistant Superintendent of Schools

Norwalk Board of Education

125 East Avenue

Norwalk, Connecticut 06852-6001


John Mosby, President, Local 1042

15 Adamson Avenue

South Norwalk, Connecticut 06854


RRR 

RRR 
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Certification

Page 2

January 28, 1998


Paul Wallace

Staff Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


_________________________________

Katherine C. Foley, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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