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DECISION AND ORDER 

On or about March 15, 1996, the Waterbury Police Union, Local 1237, Council 15, 
AFSCME, AFL-CIO (the Union) filed a complaint with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that the City of Waterbury (the City) had violated '7-
470(a) of the Municipal Employee Relations Act (the Act) by refusing to supply requested 
information. 

After the requisite preliminary steps had been taken, the parties appeared before the 
Labor Board for a hearing on May 20 and June 5, 1997. Both parties were represented by 
counsel and were given full opportunity to present evidence, examine and cross-examine 
witnesses and make argument. Both parties filed briefs on September 4, 1997. 

Based upon the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 



FINDINGS OF FACT


1. The City is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all times 
material was the exclusive bargaining representative of the uniformed and investigatory 
employees of the City=s Police Department. 

3. As a result of an incident that occurred on January 1, 1996, the City initiated criminal and 
Internal Affairs investigations of Lieutenant Harold P. Post. 

4. Lieutenant Post was suspended with pay on January 4, 1996 pending completion of the 
investigations. 

5. By letter dated January 9, 1996 (Ex. 2), the Union requested the nature of the charges or 
the complaint against Lieutenant Post and copies of Aall statements and records and police 
reports involved in this disciplinary action@. 

6. On January 12, 1996, Superintendent of Police Edward Flaherty responded to the Union=s 
request. (Ex. 4). He wrote that the suspension of Lieutenant Post was based on his actions on 
and after January 1, 1996 when narcotics came into his possession as Desk Lieutenant. He stated 
further that the documents requested could not be released without authorization by the State=s 
Attorney, but that he would release them upon authorization by the State=s Attorney. 

7. The relevant portions of the collective bargaining agreement (Ex. 1) are as follows: 

Except when an employee is arrested, if an employee is demoted, suspended, discharged

or otherwise disciplined (including written warnings), the employee and the Union shall

receive copies of all statements and records and police reports involved in such

disciplinary action. 


Article XVI, Sec. 8 


The signing of this Agreement shall not abridge any employee rights or privileges to

which he is entitled by ...historical practice unless such right or privilege is specifically

covered by one or more terms of this Agreement. 

Article XVIII, Sec. 2.


8. In every case other than this one, it was the practice of the City to provide the Union 
prior to the pre-disciplinary administrative hearing a copy of the Internal Affairs report when one 
had been prepared. In those other cases, the Internal Affairs report was provided with the notice 
of hearing. 

9. After receipt of the Union=s request for information, the Superintendent met with the new 
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Corporation Counsel who advised that under the terms of the collective bargaining agreement, 
such reports need only be provided to the Union after disciplinary action had been taken. 

10. On January 12, 1996, Superintendent Flaherty wrote to Lieutenant Post (Ex. 5) to notify 
him that his dismissal was under consideration and that a pre-disciplinary hearing would be held 
on January 18. Lieutenant Post was advised that this would not be an evidentiary hearing, but 
that he would be able to ask questions and to reply to the charges. This letter listed several 
violations of the Civil Service and Police Department Rules and Regulations and made specific 
reference to the narcotics incident of January 1, 1996. A copy of the Internal Affairs report was 
not included with this notice. 

11. The Union President, Captain Carozza, and the Vice President, Detective Ariola met with 
Superintendent Flaherty at about 8:30 a.m. on January 18. The Superintendent allowed them to 
review the Internal Affairs report which they did for five or ten minutes. After doing so, neither 
Union representative requested a continuance of the hearing which was scheduled to begin at 
10:00 a.m. 

12. Detective Ariola testified that he formed the impression at the 8:30 a.m. meeting that 
Lieutenant Post would receive a six-week suspension. Lieutenant Post testified that the Union 
officials discussed this proposed penalty with him prior to the administrative hearing. 
Superintendent Flaherty denied having made any specific penalty proposal at the 8:30 a.m. 
meeting. 

13. Prior to the administrative hearing, Lieutenant Post had prepared a detailed response to 
what he understood were the charges against him. (See Ex. 6). 

14. The administrative hearing began at 11:47 a.m.  Deputy Superintendent Shugdinis stated 
that the purpose of the hearing was to permit Lieutenant Post to present his response to the 
charges and anything else he wanted to say, including mitigating information. The Union 
requested the specific charges against Lieutenant Post and the previously requested information. 
Superintendent Flaherty stated that this was not an evidentiary hearing. Captain Carozza 

submitted Lieutenant Post=s written response and the meeting ended at 11:50 a.m. 

15. Lieutenant Post was terminated by letter dated January 25, 1996 (Ex. 7) to which a copy 
of the Internal Affairs report was attached. 

16. The Union filed a grievance on January 26, 1996 to protest the termination and filed the 
instant complaint on or about March 15, 1996. 
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CONCLUSIONS OF LAW


1. The unilateral change of a clearly established past practice that affects a condition of 
employment constitutes a refusal to bargain in good faith in violation of ' 7-470(a)(4) of the Act. 

2. The statutory duty to bargain in good faith includes the duty to furnish the Union, upon 
request, with relevant information necessary for it to police the collective bargaining agreement. 

3. The City=s refusal to provide the Union with a copy of the Internal Affairs report in 
accordance with past practice and pursuant to the Union=s request for this information violated 
the Act. 

DISCUSSION 

This case presents issues of breach of past practice and failure to provide relevant 
information requested by the Union. 

Although a breach of a term of a collective bargaining agreement is not a subject within 
our jurisdiction, violation of an established past practice by unilateral change is a proper subject 
for our consideration and remedial action where appropriate. Town of Sherman, Decision No. 
3326 (1995); Town of Stratford, Decision No. 3499 (1997). 

Here, the Union established a clear and consistent past practice of the Police 
Department=s providing it with a copy of the Internal Affairs report (when one had been 
prepared) with the notice of a pre-disciplinary administrative hearing. According to the 
testimony, the only case within the memory of the witnesses in which the Internal Affairs report 
did not accompany the notice of hearing was the instant one. Although the reason given to the 
Union for the refusal to provide the Internal Affairs report was the existence of an active 
criminal investigation of the matter (See Ex. 4), the actual reason was the advice of the 
Corporation Counsel that this information did not have to be furnished to the Union until after 
the disciplinary action had been taken, based on the terms of the collective bargaining 
agreement. (Ex. 1, Art. XVI, Sec. 8). Although the Superintendent informed the Corporation 
Counsel that the Internal Affairs package had always been provided in the past, she was 
apparently of the opinion that Article XVI, Sec. 8. superseded the past practice; therefore, the 
Internal Affairs report did not have to be furnished until after disciplinary action had been taken. 
(According to the testimony, the criminal investigation was closed about the time the Internal 
Affairs report was finished on January 9, 1996). 

The past practice of furnishing the Internal Affairs report to the Union with the notice of 
the administrative hearing was departed from and violated, a violation of the Act. Town of 
Sherman, supra; Town of Stratford, supra. The effect of this violation will be discussed below 
together with the effect of the failure to furnish information. 

The general duty to furnish information and the presumption of relevance of requested 
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information is as follows: 

This duty requires an employer to provide relevant information that is needed by the 
representative for the proper performance of his duties. Detroit Edison Co. v. NLRB, 
440 U.S. 301, 303, 99 S.Ct. 1123, 59 L.Ed. 2d 333 (1979); NLRB v. Acme Industrial 
Co., 385 U.S. 432, 435-36, 87 S.Ct. 565, 17 L.Ed. 2d 495 (1967).  That obligation 
extends beyond the period of contractual negotiations to the union=s need for information 
while administering and policing the contract. NLRB v. Acme Industrial Co., supra; 
Western Massachusetts Electric Co. v. NLRB, 589 F.2d 42, 46 (1st Cir. 1978).  Whether 
information is relevant to the representative=s duties during this time period depends upon 
the factual circumstances of each case. NLRB v. Truitt Manufacturing Co., 351 U.S. 
149, 153-54, 76 S.Ct. 753, 100 L.Ed. 1027 (1956). 

West Hartford Board of Education v. State Board of Labor Relations, 190 Conn. 235, 
241 (1983). 

Certain information which concerns the core of the employer-employee relationship is 
presumptively relevant. City of Milford, Decision No. 1803 (1979); City of Hartford, 
Decision No. 2500 (1986); San Diego Newspaper Guild v. NLRB, 548 F.2d 863 (9th 
Cir. 1977).  If the information is not presumptively relevant, a union may still show the 
information is relevant to a specific issue, or in the grievance context, to a claim under a 
provision of a collective bargaining agreement. Connecticut State University, Decision 
No. 2759 (1989).  Relevancy is defined broadly. A Union need only show that the data 
appears reasonably necessary to the policing or administration of the contract, NLRB v. 
Item Co., 220 F.2d 956, 35 LRRM 2709 (5th Cir. 1955); West Hartford Board of 
Education, supra; Stamford Board of Education, Decision No. 2304 (1984); City of 
Hartford, Decision No. 2463 (1986). We have always broadly construed a Union=s right 
to information. See: City of Stamford, Decision No. 2623 (1988) and cases cited 
therein. 

City of Bridgeport, Decision No. 3127 (1993). 

The Union was put on notice that the disciplinary action against Lieutenant Post was 
being contemplated by his suspension with pay pending investigation on January 4, 1996. (Ex. 
12). The Union promptly requested information regarding the charges against him and Aall 
statements and records and police reports@. (Ex. 2). This information was at least presumptively 
relevant, and the City did not rebut this presumption. Moreover, the City=s conduct over a period 
of many years in providing the Internal Affairs report with the notice of the administrative 
hearing clearly establishes the relevance of this information. 

In order to fashion a remedy for the violation of past practice and the duty to furnish 
information, it is necessary to consider the violations and their effect in their proper context. The 
hearing for which the information was requested was a pre-disciplinary, non-evidentiary hearing. 
(Although neither party described it as such, it was obviously a Loudermill hearing.) Its 
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purpose was to allow Lieutenant Post to reply to the specific charges against him and to ask 
questions. Unlike the type of hearing involved in City of Hartford, Decision No. 2784 (1990), 
witnesses are not produced for examination and cross-examination. Given the very limited 
scope of this type of hearing, its three-minute duration is not surprising, despite the seriousness 
of the charges and possible disciplinary outcome. 

It is clear that Lieutenant Post and the Union were fully aware of the charges against him. 
He was given specific notice of the charges by Superintendent Flaherty=s letter of January 12, 
1996 (Ex. 5), and he was given additional information through his participation in the Internal 
Affairs investigation. The high degree of his knowledge of the charges against him is shown by 
his detailed rebuttal of them in the document that he presented at the January 18 hearings. What 
Lieutenant Post and the Union did not have a week or so prior to that hearing was the evidence 
against him contained in the Internal Affairs report.1  The effect of the City=s refusal to provide 
the report at the usual time was greatly mitigated by Superintendent Flaherty=s showing this 
report to them at the 8:30 a.m. meeting on January 18. Although this occurred only three hours 
prior to the administrative hearing, no restriction was placed on them as to the amount of time 
they could spend reviewing it or their ability to take notes. Although the Union officials were 
deprived of the opportunity to study the report thoroughly and to interview witnesses, they could 
have requested a continuance of the administrative hearing, but did not do so, most likely 
because of the impression they held for good reason or not, that Lieutenant Post would receive a 
six-week suspension, rather than a discharge. In sum, although we find a violation of the 
practice of providing the Union a copy of the Internal Affairs report a week or so prior to the 
administrative hearing, and of the duty to furnish information, the City did allow the Union to 
see the report several hours prior to the hearing in time for the Union to have requested a 
continuance if it felt anything in the report should be pursued further prior to the hearing. 
Finally, in view of the limited, non-evidentiary nature of this particular hearing, we conclude that 
nothing beyond our usual cease and desist order is warranted. 

ORDER 

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby ORDERED, that the City of 
Waterbury: 

I. Cease and desist from failing to provide the Union any Internal Affairs report that has 

1The City did not base its refusal to supply the Internal Affairs report on the grounds that it 
contained witness statements. However, we do note here that we have not followed the holding of the 
NLRB in Anheuser-Busch, Inc., 99 LRRM 1175 (1978), that such statements do not have to be disclosed 
prior to a hearing. See City of Hartford, supra, at page 6. 
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been prepared at the time notice of a pre-disciplinary administrative hearing is given; 

II. Cease and desist from failing to provide the Union on request with information relevant 
to a pending disciplinary hearing. 

III. Take the following affirmative action which the Labor Board finds will effectuate the 
purposes of the Act: 

1) In the future, provide the Union with the information described in Parts I and II of this 
Order in a timely manner. 

IV. Post immediately and leave posted for a period of sixty (60) consecutive days from the 
date of posting, in a conspicuous place where the employees of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety. 

V. Notify the Connecticut State Board of Labor Relations at its office in the Labor 
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the 
receipt of this Decision and Order of the steps taken by the City of Waterbury to comply 
herewith. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

Patricia V. Low

Patricia V. Low

Alternate Board Member


David C. Anderson

David C. Anderson

Alternate Board Member


Alternate Board Member Richard M. McCostis served on the panel which heard this case, but 
resigned from the Labor Board prior to the deliberations and issuance of this Decision and Order. 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 9th day of 
January, 1998 to the following:


Attorney Harry Elliott

Council 15, AFSCME, AFL-CIO

290 Pratt Street

Meriden, Connecticut 06450


Attorney Mary Jane Ryan

Summa & Ryan

19-21 Holmes Avenue

Waterbury, Connecticut 06702


Philip A. Giordano, Mayor

City of Waterbury

City Hall Annex, 236 Grand Street

Waterbury, Connecticut 06702


Police Department

255 East Main Street

Waterbury, Connecticut 06702


RRR 

RRR 

__________________________________

Katherine C. Foley, Acting Agent

CONNECTICUT STATE BOARD OF LABOR RELATIONS
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