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DECISION AND DISMISSAL OF PETITION

On July 3 1,  1996, the Enfield  Board of Education (the School Board) filed with the
Connecticut State Board of Labor Relations (the Labor Board) a petition seeking to modify an
existing bargaining unit represented by Local 1303-46, Council 4, AFSCME, AFL-CIO. The
current unit comprises “all employees engaged in clerical or secretarial work in the Entield
Public School System”. The School Board seeks to exclude the position of Personnel Specialist
on the grounds that this position is confidential.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for a hearing on May 12, 1997. Both parties appeared and were given full opportunity to
present their evidence. Both parties filed post hearing briefs, the last of which was received by
the Labor Board on June 25, 1997. On the basis of timeliness, we deny the School Board’s
petition.



The Hearing

The instant petition was filed on ,July 28, 1996, after the expiration of the collective
bargaining agreement between the parties, but during the time that the parties were engaged in
mandatory binding interest arbitration proceedings pursuant to Corm.  Gen. Stat. $7-473~.

Concerning the position in question, the record shows that the School Board has
restructured its organization within the last two years resulting in the bulk of the collective
bargaining work now being performed by the “Personnel Supervisor”, a newly created position.
The Personnel Supervisor has three subordinates: the Personnel Specialist, the Benefits Specialist
and the Personnel Assistant/Secretary, all of whom are included in the bargaining unit. Within
the central office where the Personnel Supervisor works, six employees are excluded from the
bargaining unit on the basis of confidentiality: the Superintendent’s secretary; the Assistant
Superintendent’s secretary; the Financial Operation Manager’s secretary; the Special Education
Director’s secretary; the payroll clerk and the secretary to the Nutritional Services Director.
There are approximately 45 employees in the bargaining unit.

The incumbent Personnel Specialist, Maureen Provost, had held the position for
approximately ten months at the time of the hearing. She and the Personnel Supervisor are the
only people with access to the Human Resource Information System (HRIS), a computer system
containing personnel information about School Board employees such as hire date, classification
and pay rate. Provost spends approximately sixty percent of her time generating reports for
various administrators from the HRIS. These reports contain information such as attendance
records for individuals and salary ranges for groups of employees. The reports are used for
various purposes including negotiations and grievance hearings. Provost does not usually know
when the information is to be used for a hearing or who the grievant is. Provost spends the other
forty percent of her work doing tasks such as paying substitutes, taking supervisors’ phone calls,
opening mail, filing and completing retirement forms for teachers.

Provost has generated reports to be used in negotiations for the instructional assistants’
bargaining unit and the nurses’ bargaining unit. She has never seen nor typed a contract
proposal. In total, she spent three hours per negotiation generating reports for use in bargaining.
She has never opened mail from labor counsel to Personnel Supervisor Cooke. Cooke does not
currently have access to secretarial help from one of the positions already excluded from the
bargaining unit. There is no evidence that the position of Personnel Specialist has changed since
the position of Personnel Supervisor was created.

DISCUSSION

We dismiss this petition because we find that it was not timely filed. In this regard, $7-
471(4)  prohibits the Labor Board from considering timely any petition to modify a bargaining
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unit filed by an employer during the term of a collective bargaining agreement.’ We have
interpreted this statutory section to be part of the contract bar rule and thus, we have ruled that
employers enjoy a “normal” window period of 1 SO- 150 days prior to expiration of a collective
bargaining agreement within which to file a petition to modify or clarify a unit. Cily of
Bridgeport,  Dec. No. 3486 (1997). However, we have not before addressed the particular
situation presented by this case in which the petition is filed after the expiration of the contract
but prior to the issuance of an interest arbitration award pursuant to 5 7-473~.

In deciding this issue, we first find that Conn. Gen. Stat. $7-475 continues the “contract
bar” past the technical expiration date of the contract. 2 The contract bar serves the important
dual purposes of promoting labor stability while ensuring that employees are provided with
periodic opportunity to express their desires about their choice of bargaining representative. The
legislature has expressed its desire to promote labor stability by carrying over the terms of a
collective bargaining agreement until an interest arbitration award is issued. Continuing the
contract bar during this time is in keeping with that goal.

We further find, for the first time, that the mandatory binding arbitration proceedings set
forth in $7-473~ will bar a petition filed during the pendency of such proceedings. Thus, once
binding interest arbitration proceedings are initiated under MERA and while they are in progress,
representation petitions will be considered untimely under ordinary circumstances. This will be
true even if the petition is filed at a time which is more than three years from the effective
starting date of a collective bargaining agreement. In other words, the “three year rule” which we
adopted in City of Bridgeport, Dec. No. 3338 (1995) will not allow a petition filed more than
three years after the start of a contract if the mandatory interest arbitration proceedings of MERA
have been initiated and are in progress. We believe this rule also promotes labor stability and is
in keeping with the legislature’s expressed desire to avoid public workplace disruption during
collective bargaining. Further, we believe employers are placed in an untenable situation if
mandated to participate in arbitration proceedings, which might have retroactive effect, while at
the same time faced with a competing petition from another labor organization. Finally, given

‘Conn. Gen. Stat. §7-471(4)  states: An employee organization or a municipal employer may file
a petition with the board seeking clarification or modification of an existing unit. The power of the
board to make such clarifications and modifications shall be limited to those times when a petition for
clarification or modification is filed by either an employee organization or a municipal employer. No
petition seeking a clarification or modification of an existing unit shall be considered to be timely by the
board during the term of a collective bargaining agreement, except that a petition for clarification or
modification filed by an employee organization concerning either (1) a newly created position or (2) any
employee who is not represented by an employee organization, may be filed at any time.

2Conn.  Gen. Stat. $7-475 provides in relevant part . . ..In  the event an agreement expires before a
new agreement has been approved by the municipal employer and the employee organization, the terms
of the expired agreement shall remain in effect until such time as a new agreement is reached and
approved in accordance with section 7-474...“.
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the restrictive language of 0 7-471(4)  regarding employers’ rights to file modification petitions,
the restriction we impose today is not contrary to that statute.3

We now turn to the School Board’s argument that circumstances have so changed in this
workplace as to justify the exclusion of the Personnel Specialist. We find that the record does
not support this contention. Specifically, there is no record evidence from which we can
conclude that the current Specialist is performing a function different from her predecessor.
Further, although the position of Personnel Supervisor is new, there is no evidence that the
creation of this position has rendered substantial changes in the work performed by the Personnel
Specialist. In the changed circumstances context, the focus must be on the duties of the person
claimed to be a confidential employee. Specifically, there was no evidence that Provost performs
work in any different fashion from the way in which her predecessor performed work for the
Business Manager. As such, there are no changed circumstances to warrant our consideration of
this petition outside the normal window period. We note that the clerical unit contract has an
expiration date of June, 1998; therefore, the employer will realize a normal window period 180 -
150 days prior to the expiration of that contract within which it may refile this petition.

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of Labor
Relations by the Municipal Employee Relations Act, it is hereby

ORDERED that the petition filed herein be, and the same hereby is, DISMISSED.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/David C. Anderson
David C. Anderson
Alternate Board Member

s/Wendella A. Battev
Wendella  A. Battey
Alternate Board Member

3T11e  restriction on petition filing that we describe above does not render the three year rule
ineffective. Petitions may be filed during the window period of the third year of a contract having three
or more years duration or during the fourth or later years of such a contract.
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 21st day of
October, 1997 to the following:

William Mahoney, Personnel Director
Town of Enfield
Town Hall, 820 Enfield  Street
Enfield,  Connecticut 06082

Attorney Jason Cohen
Gagne & Associates
1260 Silas Deane Highway
Wethersfield, Connecticut 06109

Craig A. Cooke, Personnel Supervisor
Enfield  Board of Education
27 Shaker Road
Enfield,  Connecticut 06082

Jeffrey Moore, Staff Representative
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

Attorney Susan Creamer
Council 4, AFSCME
444 East Main Street
New Britain, Connecticut 0605 1

&-A& c-w
Katherine C. Foley
Acting Agent
CONNECTICUT STATE BOARD OF LABOR RELATIONS


