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DECISION AND ORDER

On July 22, 1996 the City of Norwalk (the City) filed a complaint with the Connecticut
State Board of Labor Relations (the Labor Board) alleging that the Norwalk Firefighters Local
830, International Association of Firefighters (the Union) had engaged in practices prohibited by
5 7-470 of the Municipal Employee Relations Act (the Act or MERA). Specifically, the City
alleged that the Union had failed to abide by an agreement and had failed to bargain in good faith
by pursuing, to arbitration, a grievance on behalf of a certain bargaining unit member.

After the requisite preliminary steps had been taken, the matter came before the Labor
Board for a hearing on January 7, 1997. Both parties appeared, were represented and allowed to
present evidence, examine and cross examine witnesses and make argument. Both parties filed
post hearing briefs, the last of which was received by the Labor Board on March 14, 1997.
Based upon the whole record before us, we make the following findings of fact and conclusions
of law and we issue the following order.



FINDINGS OF FACT

1.  The City is a municipal employer pursuant to the Act.

2. The Union is an employee organization pursuant to the Act and at all material times has
represented a bargaining unit of all uniformed, investigatory and maintenance positions within
the Norwalk Fire Department, except that of Chief and Assistant Chief of the Department.

3 . The City and the Union were parties to a collective bargaining agreement with effective dates
of July 1, 199 1 through June 30, 1994 which contained the following relevant provision:

ARTICLE 14 PROBATIONARY PERIOD

Section 1. To enable the Board of Fire Commissioners to exercise sound
discretion in the filling of positions within the Fire Department, no appointment,
employment or promotion in any position in the Fire Department shall be deemed
final and permanent until after the expiration of a period of one (1) year
probationary service.

Section 2. During the probationary period of any employee in the initial year of
service with the Fire Department, the Board of Fire Commissioners may terminate
the employment of such employee, if during this period upon observation and
consideration of this performance of duty they shall deem him unfit for such
employment. Such new hire shall have recourse to the first two (2) steps of the
grievance procedure regarding his termination but shall not have recourse to
arbitration.. . . (Ex. 1).

4 . Former Firefighter Keith E. Costabile was hired for a probationary period of one year
and commenced his employment with the Norwalk Fire Department on October 26, 1994.

5. On October 17, 1995, the Board of Fire Commissioners voted to extend the probationary
period for Costabile for an additional six months. This extension was agreed to by the City and
the Union pursuant to a letter agreement dated October 19, 1995. (Ex. 2).

6 . On April 17, 1996, during his extended probationary period, the Board of Fire
Commissioners voted to terminate the employment of firefighter Costabile.

7 . On May 10, 1996, the Union filed a grievance with the State Board of Mediation and
Arbitration, claiming that the City “violated the Collective Bargaining Agreement, procedural
Due Process and a separate written agreement between the parties” by terminating Costabile. (Ex
4). The Union had not utilized the first two steps of the grievance procedure before proceeding
directly to arbitration.

2



8. The City filed the instant complaint on July 22, 1996.

9. On October 4, 1996 a panel of the State Board of Mediation and Arbitration issued an
award in which a majority of the panel found that the Union’s grievance concerning Co&bile
was not properly before the Board of Mediation and Arbitration because Costabile was a
probationary employee at the time of his termination. (Ex. 5).

CONCLUSIONS OF LAW

1. The Union repudiated the collective bargaining agreement between the parties when it
proceeded directly to arbitration with the grievance concerning Costabile’s termination in
April, 1996.

2. The Union did not repudiate the October, 1995 agreement with the City.

3. The Labor Board does not have jurisdiction over a claim of breach of the October, 1995
agreement.

4. The Union did not repudiate the collective bargaining agreement by failing to utilize
steps one and two of the grievance procedure.

DISCUSSION

The City claims that the Union has violated the Act in two respects. First, in that it failed
to abide by the collective bargaining agreement and the letter agreement dated October 19, 1995
when it did not seek recourse in the termination of Costabile at steps one and two of the
grievance procedure. The City also claims that the Union failed to abide by the collective
bargaining agreement and the letter agreement when it filed the request for, and proceeded to,
arbitration on the grievance concerning Costabile’s termination.

The Union denies that its actions constitute a violation of the Act on two bases. First, it
claims that resort to steps one and two of the grievance procedure would have been futile because
the Fire Chief and the Board of Fire Commissioners constitute those steps in the grievance
procedure. According to the Union, since the Chief and the Commission were the parties who
made the decision to terminate Costabile, and since the Chief has no authority to overturn the
decision of the Commissioners, the Union had no obligation to engage in the futile action of
asking those parties to review their decision. The Union also argues that it did not act in a
manner contrary to the collective bargaining agreement because the October, 1995 agreement
extending Costabile’s probationary period constitutes a “modification” of the collective
bargaining agreement and thus, the prohibition regarding arbitration for probationary employees
does not apply to this situation.

We turn first to the City’s allegation concerning the first two steps of the grievance
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procedure. The City has alleged, as a separate violation, the Union’s failure to invoke the first
two steps of the grievance procedure before proceeding to arbitration with Costabile’s grievance.
We do not find a violation concerning this allegation. Specifically, there is nothing in the
collective bargaining agreement that requires the Union to invoke the grievance procedure for
any reason. Thus, if the Union had merely refused to grieve Costabile’s termination, there would
certainly be no problem with its failure to proceed to steps one and two of the procedure. It is
only the Union’s decision to pursue Costabile’s grievance to arbitration which is contrary to the
clear dictates of the collective bargaining agreement. As such the Union’s failure to invoke steps
one and two of the grievance procedure does not, standing alone, violate the Act.

We also dismiss the City’s claims that the Union breached or repudiated the October,
1995 agreement when it pursued Costabile’s grievance to arbitration. First, we do not have
jurisdiction over breaches of this type of agreement. In this regard, §7-470  only gives the Labor
Board authority concerning breaches of grievance or arbitration settlement agreements.’ The
record gives no indication that the October, 1995 agreement was either a grievance settlement or
an arbitration settlement and the parties do not make that argument. As such, we have no
jurisdiction to hear a claim of mere breach of this agreement.

The City also argues that the Union repudiated the agreement and that the Labor Board
has jurisdiction to entertain repudiation claims concerning this type of an agreement, citing City
of Norwalk, Dec. No. 3446 (1996). In the Norwalk case cited by the City, the Labor Board
declined to entertain a claim of breach of an agreement because the agreement at issue was not a
grievance or arbitration settlement. The Labor Board further stated that the agreement appeared
to have been negotiated at the same time as the collective bargaining agreement between the
parties and that, absent an allegation of repudiation, the Board had no jurisdiction to hear the
claim. We are not certain that the Board in Norwalk, supra, meant to indicate by the dicta in that
case, that we would entertain every allegation of agreement repudiation regardless of the genesis
of the agreement. Even if we were to entertain the City’s claim, we find that the Union’s actions
in this case did not repudiate the October, 1995 agreement which, standing alone, merely
extended Costabile’s probationary period. It is only when coupled with the requirements in the
collective bargaining agreement that the Union’s actions become violative. As such, we dismiss
the portions of the complaint concerning the October, 1995 agreement.2

Finally, we find that the Union did repudiate Article 14 of the collective bargaining
agreement when it pursued Costabile’s grievance to arbitration. We have often stated that there

‘$7-470(b)  states in relevant part: Employee organizations or their agents are prohibited
from: . ..(3) refusing to comply with a grievance settlement, or arbitration settlement,...

‘As also discussed later in this decision, we find that. the 1995 agreement is not a
modification of the collective bargaining agreement and therefore, we find no contract
repudiation with regard to the October, 1995 agreement.
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are three ways in which repudiation may occur. The first is where the respondent party has taken
an action based upon an interpretation of the contract and that interpretation is asserted in
subjective bad faith by the respondent party. The second is where the respondent party has taken
an action based upon an interpretation of the contract and that interpretation is wholly frivolous
or implausible. The third type of repudiation does not involve assertion of an interpretation of
the contract by the respondent, but instead, the respondent either admits or does not challenge the
complainant’s interpretation of the contract and seeks to defend its action on some collateral
ground which does not rest upon an interpretation of the contract. If the respondent’s defense
does not excuse its actions, we will find repudiation if the respondent’s action was contrary to its
clear contractual obligation. Norwich Board of Education, Dec. No. 2508 (1986) and cases
cited therein.

Here, we find that the contract language is clear that probationary employees do not have
the right to take their dismissal grievances to arbitration. Thus, unless either of the Union’s
defenses excuses its conduct, we must find that it repudiated the collective bargaining agreement
by taking Costabile’s grievance to arbitration.

We first find that the collective bargaining agreement was not modified by the October,
1995 agreement. The agreement merely extended the probationary period of a single employee
due to unique circumstances. There is no indication that the parties meant to modify the
probationary provisions when they signed the extension of Costabile’s probationary period.
Although the Union argues that the contract was modified such that the City needed “just cause”
to fire Costabile, it did not present any evidence to support that contention. In fact, the October,
1995 agreement states: “It is also to be understood that for purposes of pay and any other
privileges accorded personnel on permanent status, that you will remain on probationary status”.
We cannot find any support for the Union’s assertion that the probationary provisions of the
contract no longer applied to Costabile after the 1995 agreement. Thus, there is no modification
of the provisions of the collective bargaining agreement by execution of the 1995 agreement.

The Union also defends on the theory that it had no obligation to invoke steps one and
two of the procedure because to do so would have been futile. Even if the Union is correct in its
belief that processing a grievance to the Chief and the Commissioners would have been an act of
futility, that does not give the Union the right to proceed to arbitration. The agreed upon contract
language concerning probationary employees prohibits arbitration of dismissal grievances on
their behalf. Thus, the Union had no recourse to arbitration under the contract even if they
received unsatisfactory results at the lower steps of the grievance procedure. As such, this
defense fails.3

3The  cases cited by the Union concerning exhaustion of administrative remedies are
inapposite. The contract in this case does not give the Union the right to “appeal” to arbitration.
Thus, any argument about whether the Union needs to “exhaust” its remedies before proceeding
to arbitration is fatally flawed.
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Having rejected the Union’s defenses, there remains only the undisputed language of the
contract which prohibits the Union from pursuing Costabile’s grievance. Although we find that
the Union’s theory in this case borders on the frivolous, we cannot say that the defenses wholly
lacked a legal basis, notwithstanding our finding that they were misguided. Accordingly, the
City’s request for costs and fees is denied.

ORDER

By virtue of the power vested in the Connecticut State Board of Labor Relations by the
Municipal Employee Relations Act, it is hereby ORDERED that the International Association of
Firefighters, Local 830, AFL-CIO:

I. Cease and desist from repudiating the collective bargaining agreement between the
parties concerning arbitration of probationary employee dismissal grievances;

II. Take the following affirmative action which we find will effectuate the purposes of the
Act:

A. Post immediately and leave posted for a period of sixty (60) consecutive days from
the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

B. Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision and Order of the steps taken by the Norwalk Board of Education to
comply herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/C. Ravmond Grebev
C. Raymond Grebey
Board Member

s/Richard M. McCostis
Richard M. McCostis
Alternate Board Member
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CONCURRENCE AND DISSENT

I concur with the majority decision on the case, but dissent on the remedy.

I would grant the City’s request for fees and costs of arbitrating the Costabile grievance,
and of the litigation of the instant case before this Board. In my opinion, there was clearly no
basis in fact or law for the Respondent’s actions in this matter and their defense was frivolous.

s/John H. Sauter
John H. Sauter
Chairman
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 9th day of
October, 1997 to the following:

Frank A. Peloso, President
Local 830
12 1 Connecticut Avenue
Norwalk, Connecticut 06854

Attorney Sara Oley
Assistant Corporation Counsel
City of Norwalk
125 East Avenue, P.O. Box 5125
Norwalk, Connecticut 06856-5 125

Frank J. Esposito, Mayor
City of Norwalk
125 East Avenue, P.O. Box 5125
Norwalk, Connecticut 06856-5 125

Peter S. Carozza, President, UPFFA of CT
406 Farmington Avenue
Farmington, Connnecticut  06302

Daniel Hunsberger, Vice President, UPFFA of CT
35 Glen Hollow Drive
Monroe, Connecticut 06468

Attorney Saranne Murray
Shipman  & Goodwin
One American Row
Hartford, Connecticut 06103-28 19

Attorney Jeffrey Spahr, City Attorney
City of Norwalk
125 East Avenue, P.O. Box 5125
Norwalk, Connecticut 06856-5 125

Katherine C. Foley, Acting Age&
CONNECTICUT STATE BOARD OF LABOR RELATIONS
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