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DECISION AND ORDER

On August 16, 1996, the West Hartford Police Union, Council 15, AFSCME, AFL-CIO
(the Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor
Board) alleging that the Town of West Hartford (the Town) had engaged and is engaging in
practices prohibited by Sections 7-470(a)(1)(2)  and (4) of the Municipal Employee Relations Act
(MERA or the Act) by refusing to supply certain information regarding performance evaluations
of bargaining unit members requested by the Union.

After the requisite preliminary steps had been taken, the matter was brought before the
Labor Board for hearing on January 2 1,1997. Both parties appeared, were given full opportunity
to adduce evidence, to examine and cross-examine witnesses, and to make argument. At the
hearing the parties agreed to a partial stipulation of facts and exhibits. Both parties filed briefs
on March 7,1997.

Based upon the entire record before us, including the stipulation of facts, we make the
following findings of fact, conclusions of law and order.



FINDINGS OF FACT

1. The Town is an employer within the meaning of the Act.

2 . The Union is a labor organization within the meaning of the Act and at all times
material hereto has been the statutory bargaining representative for the uniformed and
investigatory personnel of the Town’s Police Department except the Chief and Deputy Chiefs.

3 . The Town and the Union are parties to a collective bargaining agreement effective from
July 1, 1994 to June 30, 1998. (Stip., Ex. A).

4 . Under Article IV of the collective bargaining agreement, either an individual grievant or
the Union may process a grievance through Step 4. However, only the Union may submit an
unresolved grievance to arbitration. (See Stip., Exhibit A, Article IV, Steps l-5).

5. Written performance evaluations of police officers are made on a monthly basis by
supervisors.

6 . The monthly performance evaluation form (Stip, Ex. C) contains four parts. One
part lists the number of times an officer performed certain specific activities during the
evaluation period, e.g., the number of motor vehicle arrests or written warnings while another
part provides for the supervisor’s comments. A third part provides space for notes where the
supervisor records anything noteworthy, good or bad, on a particular day. The final part is for an
overall monthly score in 5% increments ranging from 65% to 95 + %, with 65% representing
failure and 95% representing superior performance.

7 . There are no criteria for the evaluation process which is basically subjective.
There is no direct correlation between the raw score contained in the first part of the monthly
evaluation form, which merely tallies the number of each activity, and the numerical score. (Tr
85). Some items in the raw score may be given greater weight by different supervisors due to
their personal preferences.

8 . The monthly performance evaluations are summarized every six months on a specified
form (Stip., Ex. D).

9 . Each officer is given the opportunity to examine his or her monthly and semi-annual
performance evaluations and to obtain copies of them.

10. The monthly and semi-annual performance evaluations are retained as records of the
Police Department. The semi-annual evaluations are placed in the officers’ personnel files.

11. The average of an officer’s last two semi-annual performance evaluations are
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incorporated as 10% of the overall score that an officer receives as part of the promotional
examination process set forth in the Town’s Personnel Rules. Evaluations may be used in
decisions to make transfers to specialized units.

12. Performance evaluations are available to the person or persons making appointments to
promotional positions in the Police Department.

13. Paul Gionfriddo (the Grievant) filed a Step 1 grievance regarding a monthly
performance evaluation he had received, claiming bias by the supervisor who had
prepared it. (Although it was in writing, neither party could locate the grievance).

14. By letter dated May 5, 1996, the Grievant pursued his grievance to Step 2. (Stip., Ex. E).

15. The Grievant filed two Freedom of Information Act (FOIA) requests for
information regarding other officers. He subsequently withdrew the first request after having
been informed by the Union that it would be able to obtain the information requested through the
requirements of MERA. (Tr 94). The second request is pending before the Freedom of
Information Commission.

16. By memorandum dated May 15, 1996 (Stip., Ex. F), the Union requested certain
information regarding Gionfriddo’s grievance in order to evaluate it for possible submission to
arbitration. Specifically, the Union requested a copy of (1) the criteria used by supervisors to
evaluate subordinates and (2) copies of all monthly evaluations for all patrol officers from the
period January 1, 1995 to January 1, 1996 for Districts 1,2 and 6 on all shifts. This request was
specifically made pursuant to MEIL4,  rather than the FOIA. *

17. The Town responded to the Union’s May 15,1996  request by memoranda dated
May 15, 1996 and May 22, 1996 denying the Union’s request for patrol officers’ evaluations for
the period requested.’ (Stip., Exs. H and I). The Town’s response was made after it had
received the objections of nineteen of the thirty officers in question to the disclosure of their
personnel evaluations on the grounds that disclosure would constitute an invasion of personal
privacy. The Town has offered to provide to the Union (but has not, pending completion of this
proceeding): (1) the unredacted performance evaluations of those officers who did not object to
the disclosure of their evaluations; and (2) the remainder of the requested evaluations redacted to
delete the name of the officer and the comments and notes sections.

18. The Union has repeated its request for all of the documents encompassed in the original
request.

‘The Town apparently satisfied the Union’s request for the criteria used in the evaluations
process; the dispute at the hearing was limited to production of the performance evaluations
thtimselves.
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‘.

19. The grievance is pending before the Town Manager or his designee at Step 3 of the
grievance procedure.

CONCLUSIONS OF LAW

1. The statutory duty to bargain in good faith includes the Employer’s duty to furnish the
Union upon request, with relevant information necessary for it to police the collective bargaining
agreement.

2. The monthly performance evaluations requested by the Union are relevant to their
decision whether to process Officer Gionfriddo’s grievance.

3. The Town has failed to meet its burden of proof that the evaluations requested are
confidential under the standards enumerated in Detroit Edison Co. v. NLRB, 440 U.S. 301,303
(1979) and Pennsylvania Power andLight  Company, 301 NLRB No. 138 (1991).

4. The Town breached its duty to bargain in good faith by refusing to supply the monthly
personnel evaluations requested by the Union.

DISCUSSION

This case involves the conflict between an employer’s duty to furnish a union information
relevant to a grievance so that the Union may perform its duty as collective bargaining
representative and countervailing considerations of confidentiality and protection of personal
privacy.

At page 6 of its brief, the Union sets forth well-established principles regarding an
employer’s duty to furnish sensitive information to a Union.

. . .This duty requires an employer to provide relevant information
that is needed by the representative for the proper performance of
his duties. Detroit Edison Co. v. NLRB, 440 U.S. 301,303,99  S.
Ct. 1123,59 L, Ed. 2d 333 (1979); NLRB v. Acme Industrial Co.,
385 U.S. 432,435-36,87  S. Ct. 565, 17 L Ed. 2d 495 (1967). That
obligation extends beyond the period of contractual negotiations to
the Union’s need for information while administering and policing
the contract. NLRB v. Acme Industrial Co., supra, 436; Western
Massachusetts Electric Co. v NLRB, 589 F. 2d 42,46  (1 st. Cir.
1978). Whether information is relevant to the representative’s
duties during this time period depends upon the factual
circumstances of each case. NLRB v. Truitt Manufacturing Co.,
351 U.S. 149, 153-54,76 S. Ct. 753, 100 L, Ed. 1027 (1956).

***
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. . .An employer, then, must furnish information to the Union even
when it appears that the grievance filed is without merit provided it
is probably relevant to the grievance and would be of use to the
Union in fulfilling its statutory duties. Zd at 437-38.

***

. . .Although a Union has the right to relevant information, that
right can be subject to countervailing privacy interests. Detroit
Edison Co. V.  NLRB, supra 3 18- 19. Detroit Edison decided that
the employer’s duty to provide relevant information does not
extend to validated psychological aptitude tests or to the scores of
individuals taking such tests.

***

. . . Traditional performance evaluations are distinguishable from
psychological aptitude tests in that they measure current
knowledge and skills rather than basic competence. If the ratings
at issue here are so confined, we find no sound justification to
extend the Detroit Edison holding to them.
West Hartford Board of Education v. State Board of Labor
Relations, 190 Conn. 235,24  l-242,244 (1983).

The Union notes the distinction dravvn by the courts in Detroit Edison, supra, and West
Hartford Board of Education, supra, between information relating to an employee’s basic
competence (such as aptitude test results) and that which relates to current knowledge and skills
(such as performance evaluations). The Union asserts that the performance evaluations in issue
relate to current knowledge and skills, rather than to basic competence; therefore it is entitled to
the information it has requested under the principles quoted above.

Moreover, the Union correctly notes that the Town bears the burden of proof to show that
the items requested are exempt from the obligation to disclose since it has raised the issue of
confidentiality, citing City of Bridgeport, Decision No. 3 127 (1993) and Pennsylvania Power &
Light Co., 301 NLRB No. 138,136 LRRM 1225,1226 (1991)*.

‘In  Pennsylvania Power, the National Labor Relations Board held that where a union
requests clearly relevant but assertedly confidential information, “. . . the Board is required to
balance a union’s need for the information against any “legitimate and substantial”
confidentiality interests established by the employer. The appropriate accommodation
necessarily depends on the particular circumstances of each case. The party asserting
confidentiality has the burden of proof. Legitimate and substantial confidentiality and privacy
claims will be upheld, but blanket claims of confidentiality will not. Further, a party refusing to
supply information on confidentiality grounds has a duty to seek an accommodation. Thus,
when a union is entitled to information concerning which an employer can legitimately claim a
partial confidentiality interest, the employer must bargain toward an accommodation between the
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The Union argues further that the decisions of the Connecticut Supreme Court in
Chairman, Criminal Justice Commission v. FOZC, 2 17 Conn 193 (199 1) and Perkins v. FOZC,
228 Conn. 158 (1993) are not controlling because of the basic difference between a FOIA request
made by a member of the public and a MERA request made by a Union. Application of the
FOIA standard in this area would require rejection of the balancing approach set forth in
Pennsylvania Power & Light Co., supra, and City of Bridgeport, supra. Additionally, no
expectation of privacy was created by the Town with regard to these performance evaluations,
and there is no evidence that disclosure of the evaluations would be highly offensive to these
officers.

Finally, the Union submits that the personnel evaluations of the other officers are
unquestionably relevant to the grievance since the grievant’s claim of discrimination can only be
shown by comparison of the Grievant’s evaluations with those of other officers similarly
situated.

The Town, recognizing that the duty to bargain in good faith requires an employer to
provide relevant information to a union sufficient for it to discharge its duties as collective
bargaining representative, nevertheless maintains that under the circumstances of this case, this
obligation is outweighed by considerations of personal privacy. More specifically, the general
obligation to produce information under MERA is superseded by the specific requirements of
Sets. l-l 9b and l-20a of the Connecticut General Statutes (part of the FOIA) which protect
personnel files from disclosure where this would constitute an invasion of privacy. The Town
cites West Hartford Board of Education, supra, for the proposition that a union’s right to
relevant information is subject to personal privacy considerations, noting the distinction the
Court drew between information which measures basic competence and that which measures
current knowledge and skills.

In addition, the Town cites Chairman, Criminal Justice Commission, supra and Perkins
supra, for the proposition that disclosure of personnel files would constitute an invasion of
privacy as a matter of law which controls the disposition of this case. It argues that the rejection
of the FOIA defense raised in West Hartford Board of Education was negated by the subsequent
amendment of Sec. l-19b  and enactment of Sec. l-20a.

The Town also recognizes the obligation of a party which asserts a personal privacy
exception from the duty to provide information must bargain with the Union towards an
accommodation as set forth in City of Bridgeport and Pennsylvania Power & Light Co., and
states that it has met this requirement.

union’s information needs and the employer’s justified interest”. Pennsylvania Power and
Light Company, 301 NLRB No. 138,136 LRRM 1225,1227 (1991).
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Finally, the Town advances several reasons why the information requested is not relevant
to the instant grievance. Specifically, the information requested (1) would not establish
discrimination towards Gionfriddo  since the value given to certain types of activity may have
changed during the period in question; (2) different conduct may be expected of different officers
depending on their abilities and experiences; and (3) situations may demand a shift in law
enforcement focus from time to time.

Although our principal duty is to enforce the statutes within our jurisdiction (MERA,  in
this case), we recognize that we cannot do so in a vacuum, ignoring other relevant statutes.

Aside from what the duty to bargain and labor relations statutes otherwise require,
both this Labor Board, other Labor Boards and Courts have recognized that the borders of
negotiability are sometimes affected or fixed by statues other than the Labor Relations Statutes
themselves and that these other statutes must be accorded their intended force and effect.
[citations omitted]. . ..In approaching this task, we must be careful as the administrative agency
charged with the enforcement and interpretation of the negotiations Act, that we do not act with a
myopic view of the statutes as a whole. Rather, we must and shall proceed with full awareness
of the presumption that the legislature enacts statutes in view of other existing statutes and that
when viewed together, the set of State Statutes, as a whole, are intended to be read so as to make
one consistent body of law. Budkofsky vs. Commissioner of Motor Vehicles, 177 Corm.  588
(1979) and cases cited herein. City of Bridgeport, Decision No. 3 119 (1993) (quoting
Connecticut Council ofAFsA Locals, Decision No. 2225 (1983).

The starting point in our analysis is whether the information requested is relevant to the
grievance. The applicable standard is whether the subject matter of the request is “probably
relevant to the grievance and would be of use to the union in fulfilling its statutory duties”. West
Hartford Board of Education, supra, at 242. The gravamen of Officer Gionfriddo’s grievance
is discrimination by his supervisor in the preparation of his monthly performance evaluations.
The Union has made demand for the monthly performance evaluations of other officers in order
to evaluate the claim of discrimination. We believe that under these circumstances, the
unredacted evaluations of other officers are highly relevant to the grievance and would certainly
be of use to the Union in performing its duty. In a claim of disparate treatment, the manner in
which other persons similarly situated were treated is of the essence.

The issue then becomes whether this relevant information cannot be disclosed due to the
privacy rights of the officers who objected to the disclosure of their monthly personnel
evaluations. We considered this issue in City of Bridgeport, Decision No. 3 127 (1993) affirmed
in City of Bridgeport v. Bridgeport Police Local 1159, Council 15, AFSCME, AFL-CIO and
Connecticut State Board of Labor Relations, Docket No. CV93-0307435S,  Superior Court, J.D.
of Fairfield at Bridgeport, January 3, 1995, McWeeney,  J. and, concluded that we should balance
a Union’s need for the information against any “legitimate and substantial” confidentiality
interests established by the employer, taking into account the particular circumstances of each
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case. Id, pp. 7-8. On facts similar to those present here, the Connecticut Supreme Court in West
Hartford Board of Education, supra, drew the distinction established in Detroit Edison Co.
between information that bears on an employee’s basic competence (protected) and that which
measures current knowledge and skills (disclosable). “The sensitivity of any human being to
disclosure of information that may be taken to bear on his or her basic competence is sufficiently
well known to be an appropriate subject of judicial notice.’ [Quoting Detroit Edison Co. at 3 18.1
Traditional performance evaluations are distinguishable from psychological aptitude tests in that
they measure current knowiedge and skills rather than basic competence.” West Hartford Board
of Education at 244. Since the information requested here measures current knowledge and
skills rather than basic competence, it is not protected against disclosure under West Hartford
Board of Education or Detroit Edison Co.

The Town, however, contends that the duty to provide relevant information is superseded
by the requirements of the FOIA, specifically by Sets. l-19b  and l-20a which preclude the
release of the information in question. Section 1-20a establishes a procedure for a public agency
to follow when confronted with a request to inspect or copy personnel files, medical files or files
of a similar nature. First, the public agency is to make a determination based on reasonable
belief whether or not disclosure of the records requested would legally constitute an invasion of
privacy. If the answer is “no”, the public agency is not required to withhold the records. If the
public agency concludes, based on reasonable belief that an invasion of privacy would result
from disclosure, it is then obligated to notify the affected employees and their collective
bargaining representative. If the public agency receives a proper written objection from an
affected employee, then it shall not disclose the information until ordered to do so by the FOIC.

Although we believe that the Town followed this procedure, we do not agree with its
conclusion that the provisions of the FOIA supersede the responsibility of the Town to provide
relevant information to the Union.

The FOIA deals with requests for information by any member of the public for any
purpose. “The overreaching legislative policy of the FOIA is one that favors the open conduct of
government and free access to government records.” Wilson v. Freedom of Information
Commission, 181 Corm.  324,328 (1980). On the other hand, our collective bargaining statutes
require an employer to provide relevant information to a Union representative in order for the
Union to perform its statutory duties as exclusive bargaining unit representative. West Hartford
Board of Education, supra. Here, the request has been made by a collective bargaining
representative in order to perform its statutory duty. The very purpose of a FOIA request is
usually to destroy the confidentiality of the information sought by disseminating or publishing it
after the public agency has been forced to release it. Here, the Union has no incentive to
disseminate the personnel evaluations. After all, it is the collective bargaining representative of
the nineteen of its members who have objected to disclosure. We conclude that in making the
determination required under Sec. l -20a(b),  the Town’s formulation of “reasonable belief’ as to
invasion of privacy must take into account, and be limited by, its obligation to disclose relevant
information to a Union representing its employees. It is not reasonable to ignore Detroit Edison
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Co. and West Hartjiwd  Board ofEducation,  both of which gave serious consideration to the
privacy issues raised and established reasonable guidelines.

The Town, however, argues that the decisions of the Superior Court in Chairman,
Criminal Justice Commission, supra and Perkins, supra control the disposition of this case.
We do not believe that either decision requires or permits the withholding of the type of
information sought in this case. In reaching its conclusion in Chairman, Criminal Justice
Commission that disclosing the State’s Attorney’s personnel evaluation would constitute an
invasion of privacy as in matter of law, the Court noted that it contained matters such as
“aptitude, attitude, basic competence...trustworthiness, ethics [and] interpersonal relationships.”
Id, at 199. Most, if not all of these factors relate to basic competence, rather than to current
knowledge and skills and would, therefore, not be disclosable under Detroit Edison Co., or West
Hartford Board of Education. There is no inconsistency between the requirements of MERA
and those of the FOIA in this situation.

Of substantial importance to the Court in Chairman, Criminal Justice Commission was
the fact that an expectation of privacy had been created through the establishment of strict
confidentiality procedures to protect the secrecy of the evaluations. There was no showing in the
instant case that any expectation of privacy had been created by the Town through confidentiality
procedures or otherwise. We conclude that the Town has not met its burden of proof on this
issue.

Relying on Sec. 652D of the Restatement (Second) of Torts, the Court, in Perkins,
concluded that the FOIA precluded release of personnel file information that “(a) would be
highly offensive to a reasonable person, and (b) is not of legitimate concern to the public.“& at
172. It was not established here that whatever information might be contained in these
evaluations would be highly offensive to a reasonable person. We conclude that the Town has
not met its burden of proof on this issue. Under the circumstances here, the evaluations sought
are without question of legitimate concern to the Union in evaluating Officer Gionfriddo’s claim
of discrimination. This information is relevant to the performance of the Union’s statutory duty
and is therefore of legitimate concern. Perkins does not bar the release of the requested
information.

In summary, we find that the information requested is clearly relevant to the claim of
discrimination raised in the grievance. The information sought is of the type held to be
disclosable in West Hartford Board of Education, supra . The obligations of MEILA  require the
Town to disclose this information. Perkins requires disclosure of information unless it would be
offensive to a reasonable person, and it would not be of legitimate concern to the public. There
was no showing that information contained in the monthly evaluations would be offensive to a
reasonable person. In performance of its statutory duty, the Union has a legitimate concern in
this information and we conclude that theTown must comply with the Union’s request.
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ORDER
By virtue of and pursuant to the power vested in the Connecticut State Board of Labor

Relations by the Municipal Employee Relations Act, it is hereby ORDERED that the Town of
West Hartford:

I. Cease and desist from failing or refusing to supply unredacted copies of all monthly
evaluations for Patrol Officers in Districts 1,2 and 6 for the period January 1, 1995 to January 1,
1996.

II. Take the following affirmative which the labor Board finds will effectuate the
purposes of the Act.

A) Promptly provide the Union with the documents described in Section I above.

B) Post immediately and leave posted for a period of sixty (60) consecutive days from
the date of posting, in a conspicuous place where the employees of the bargaining unit
customarily assemble, a copy of this Decision and Order in its entirety.

C) Notify the Connecticut State Board of Labor Relations at its office in the Labor
Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the
receipt of this Decision and Order of the steps taken by the Town of West Hartford to comply
herewith.

CONNECTICUT STATE BOARD OF LABOR RELATIONS

s/John H. Sauter
John H. Sauter
Chairman

s/Paul D. Abercrombie
Paul D. Abercrombie
Alternate Board Member

s/David  C. Anderson
David C. Anderson
Alternate Board Member
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CERTIFICATION

I hereby certify that a copy of the foregoing was mailed postage prepaid this 25th day of
August, 1997 to the following:

Attorney Patrick Alair
Assistant Corporation Counsel
Town of West Hartford
50 South Main Street
West Hartford, Connecticut 06107

Attorney Harry B. Elliott, Jr.
AFSCME, Council 15, AFL-CIO
290 Pratt Street
Meriden, Connecticut 06450

Barry M. Feldman, Town Manager
Town of West Hartford
Town Hall, 50 South Main Street
West Hartford, Connecticut 06 107

James Francis, Director of Employee Services
Town of West Hartford
Town Hall, 50 South Main Street
West Hartford, Connecticut 06 107

Attorney Marjorie Wilder, Corporation Counsel
Town of West Hartford
Town Hall, 50 South Main Street
West Hartford, Connecticut 06 107

Gary Waterhouse, President
AFSCME, Council 15, AFL-CIO
290 Pratt Street
Meriden, Connecticut 06450

fyi&f-
.- cJ+-%-

Katherine C. Foley, Acting Agent
CONNECTICUT STATE BOARD OF LABOR RELATIONS
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CV97-0574188

TOWN OF WEST HARTFORD : SUPERIOR COURT

V .

WEST HARTFORD POLICE UNION,
LOCAL 1283, COUNCIL 15,
AFSCME, AFL-CIO

: JUDICIAL DISTRICT OF
HARTFORD/NEW BRITAIN
AT HARTFORD

: APRIL 27, 1998

MEMORANDUM OF DECISION

The plaintiff, Town of West Hartford, appeals from the

decision of the Connecticut State Board of Labor Relations

(Labor Board) finding it in violation of the Municipal

Employees Relations Act (MERA, General Statutes 5 7-470, et

seq.) and ordering the disclosure of requested documerits  to

the West Hartford Police Union.

The West Hartford Police Union Council 15, AFSCME, AFL-

CIO (Union) represents the West Hartford Police Department's

uniformed and investigatory personnel. The Town and Union

are parties to a collective bargaining agreement, and

subject to the provisions of MERA with respect to their

collective bargaining relationship. In connection with the

investigation of a grievance filed by a West Hartford police

officer, the Union requested copies of written monthly

performance evaluations of Town police officers.



An established principle of American labor law requires

employers to provide relevant information needed by the

union to perform the union's obligation to enforce the

collective bargaining agreement. Detroit Edison v. NLRB,

440 U.S. 301, 303, 99 S.Ct 1123,,59 L.Ed.2d 333; West

Hartford Board of Education v. State Board of Labor

Relations, 190 Conn. 235 (1983).

In response to the Union's request for the performance

evaluations, the Town invoked the procedures of General

Statutes 5 1-20a(b).l Nineteen of the thirty officers in

question objected to the disclosure of their evaluations.

Accordingly, the Town declined to disclose the performance.
evaluations of the objecting officers. The Union complained

to the Labor Board alleging that the Town had engaged in

practices prohibited by § 7-470(a)(l), (2) and (4) of MERA

by refusing to provide such information.

The parties were heard by the Labor Board on the facts

and law. The Labor Board concluded in its decision of

'General Statutes 5 l-20a(b):  "Whenever a public agency
receives a request to inspect or copy records contained in
any of its employees' personnel or medical files and similar
files and the agency reasonably believes that the disclosure
of such records would legally constitute an invasion of
privacy, the agency shall immediately notify in writing (1)
each employee concerned, provided such notice shall not be
required to be in writing where impractical due to the large
number of employees concerned and (2) the collective
bargaining representative, if any, of each employee
concerned. Nothing herein shall require an agency to
withhold from disclosure the contents of personnel or
medical files and similar files when it does not reasonably
believe that such disclosure would legally constitute an
invasion of personal privacy.
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August 25, 1997 that the Town was obligated under MEPA  to

provide the requested information.

The Town filed a timely appeal on October 6, 1997 under

the Uniform Procedure Act (UAPA), General Statutes §§ 4-166,

et seq., 5 4-183. The answer and record were filed by the

Labor Board on October 24, 1997. Briefs were filed by the

Town on December 19, 1997; the Union on January 20, 1998 and

the Labor Board on January 20, 1998. The parties were heard

by the court in oral argument on April 7, 1998.

In its brief the Town argues that pursuant to 5 l-20a,

only the Freedom of Information Commission (FOIC) could

order release of the performance evaluations of the
l

objecting officers. The Town also claims that the

performance evaluations are exempt from disclosure as a

matter of law and/or that the release of these evaluations

would constitute an invasion of privacy. The court finds

the issues for the defendants and dismisses the appeal.

In addressing the issues raised in this appeal it is

critical to analyze the nature of the material being

disclosed. In its decision the Labor Board found the

following facts related to the performance evaluations.

5. Written performance evaluations of police officers
are made on a monthly basis by supervisors.

6. The monthly performance evaluation form . . .
contains four (4) parts. One part lists the
number of times the officer performed certain
specific activities during the evaluation period.
. . . [Alnother part provides for the
supervisor's comments. A third part provides
space ,for [dated] notes. . . . The final part is
an overall monthly score in 5% increments ranging
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7.

8.

9.

10.

11.

12.

from 65% to 95+%, with 65% representing failure
and 95% representing superior performance.
The monthly performance evaluations are summarized
every six (6) months utilizing a certain form, a
blank copy of which is attached hereto as
Exhibit D.
Each officer is afforded the opportunity to
examine his or her monthly performance'evaluations
as well as his or her semi-annual performance
evaluation, and to obtain copies thereof.
The monthly performance evaluations and the semi-
annual performance evaluations are retained as
records in the Police Department. The semi-annual
performance evaluations are placed in the
officers' personnel files as maintained by the
Town.
In the event an officer participates in a
competitive examination administered by the Town,
the average of his or her last two semi-annual
performance evaluations are incorporated as 10% of
the overall score an officer receives as part of
the promotional examination process set forth in
the Personnel Rules. (Eg. 75%+85% average to
80%:10=8% addition to total score). l

Performance evaluations are available to the
person or persons making appointments to
promotional positions at the Town's police
department.
West Hartford Police Officer Paul Gionfriddo
(hereinafter "the  Grievant")  filed a step 1
grievance concerning a monthly performance
evaluation which he had received.

(Return of Record (ROR), Item 5, Decision and Order, PP. 2-

3.1 In addition the only relevant testimony established

that the forms did not routinely contain private,

confidential items or information relating to personal

events in an officer's life which impacted their performance

(ROR, Item 3, Transcript, pp. 44, 100, 105-06).

A basic principle of administrative law is that the

scope of the court's review of an agency's decision is very

limited. General Statutes § 4-183(j) provides that vl[tlhe

court shall not substitute its judgment for that of the
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agency as to the weight of the evidence on questions of fact

. . . The court shall affirm the decision of the agency

Jnless  the court finds that substantial rights of the person

appealing have been prejudiced because the administrative

findings, inferences, conclusions, or decisions are . . .

clearly erroneous in view of the reliable, probative, and

substantial evidence on the whole record." In order to

obtain reversal of an agency's decision, the plaintiff must

demonstrate that he suffered "material prejudice as a result

of this alleged procedural deficiency." Jutkowitz v.

Department of Health Services, 220 Conn. 86, 94 (1991).

"With regard to questions of fact, it is [not] the.

function of the trial court . . . to retry the case or to

substitute its judgment for that of the administrative

agency." Conn. Lisht & Power Co. v. Deot.  of Public Utility

Control, 219 Conn. 51, 57-58 (1991). "The question is not

whether the trial court would have reached the same

conclusion but whether the record before the commission

supports the action taken." Hospital of St. Raphael v.

Commission on Hospitals & Health Care, 182 Conn. 314, 318

(1980). Furthermore, "Judicial review of conclusions of law

reached administratively is also limited. The court's -

ultimate duty is only to decide whether, in light of the

evidence, the agency has acted unreasonably, arbitrarily,

illegally, or in abuse of its discretion." Id.
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Where "the issue is one of law, the court has the

broader responsibility of determining whether the

administrative action resulted' from an incorrect application
1,

of the law to the facts found or could not reasonably or

logically have followed from such facts. Although the court

may not substitute its own conclusions for those of the

administrative board, it retains the ultimate obligation to

determine whether the administrative action was

unreasonable, arbitrary, illegal or an abuse of discretion."

United Parcel Service, Inc. v. Administrator, Unemnlovment

Comoensation  Act, 209 Conn. 381, 385 (1988).

"Cases that present pure questions of law, however,
l

invoke a broader standard of review than is ordinarily

involved in deciding whether, in light of the evidence, the

agency has acted unreasonably, arbitrarily, illegally or in

abuse of its disoretion. . . . Furthermore, when a state

agency's determination of a question of law has not

previously been subject to judicial scrutiny . . . the

agency is not entitled to special deference. . . . [I]t is

for the courts, and not administrative agencies to expound

and apply governing principles of law." (Citations omitted;

internal quotation marks omitted.) Connecticut Liaht &

Power Co. v. Texas-Ohio Power, Inc., 243 Conn. 635, 642-43

(1998).

The parties are at odds over the interplay of § l-

20a(b)  and § 7-470. However, an alternate basis for the
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Labor Board's decision is the Town's lack of a reasonable

belief "that  the disclosure of such records would legally

constitute an invasion of privacy. . . .I1 .-,In order to
/'

initiate the § l-20a(b) procedures such belief must exist.

The Labor Board in its decision viewed the invasion of

privacy standards under labor relations law and the Freedom

of Information Act (FOIA) as consistent. (ROE, Item 5,

p. 7.1 Pursuant to such standard or the case law under

either MERA or FOIA the disclosure of the performance

evaluations is not an invasion of personal privacy.

The Town for its claim of reasonable belief relies

primarily on Chairman v. FOIC, 217 Conn. 193 (1991). The.
Town cites Chairman as authority f,or its contention that

"performance appraisals are exempt from disclosure as a

matter of law." Chairman specifically dealt with the

disclosure of the Waterbury State's Attorney's performance

evaluation and held:

As a predicate to its conclusion, the FOIC
found that the requested evaluation did describe
such personal matters as the plaintiff's
"aptitude, attitude, basic competence . .
trustworthiness, ethics, [and]  interpersonal
relationships . . . .I' This conclusion was based,
in part, upon the uncontroverted testimony of John
Kelly, the chief state's attorney, that the report
was for the "eyes only" of a limited group and the
testimony of James Murphy, the chairman of the
criminal justice commission, that the plaintiff
had an expectation of privacy in the evaluation
and that members of the commission would destroy
their copies of such evaluations after meeting.
In examining the FOICls findings in the light of
the federal standards of an invasion of privacy,
we agree with the Superior Court that disclosure
of the report would carry significant potential

7



for embarrassment and that Connelly  entertained a
reasonable expectation of privacy in the
information contained in the evaluation; We
conclude, therefore, that disclosure of the
personnel evaluation would constitute an invasion
of privacy as a matter ofYaw.

Chairman v. FOIC, supra, 217 Conn. 199-200.

What was addressed in Chairman was IIthel' performance

evaluation. The case turned on the specific evidence of the.

information particularly addressed in the evaluation

including his "aptitude, attitude, basic competence . . .

trustworthiness, ethics and interpersonal skills."

An interpretation of Chairman's holding to apply to all

performance evaluations is entirely inconsistent with the

leading and subsequent case on "invasion of personal l

privacy," Perkins v. FOIC, 228 Conn. 158 (1993). In

Perkins, the Supreme Court for the first time articulated a

comprehensive definition of an invasion of privacy, noting:

Although this court has had previous
occasions to apply the statutory exemption for
"invasion of personal privacyI' in the
circumstances of a particular case; see e.g.;
Chairman v. Freedom of Information Commission,
supra, 198; we have not undertaken to articulate a
comprehensive definition of what this phrase means
. . f . The time has come to fill that void.

Id., 169. Thus, Chairman cannot be understood to constitute

a comprehensive definition of invasion of personal privacy

which would insulate all performance evaluations. See also,

Department of Public Safetv v. FOIC, 242 Conn. 79, 87 (1997)

(case-by-case analysis of an invasion of privacy claim was

established).
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In filling the void, the Perkins decision adopts the

tort standard for invasion of privacy as articulated in the

Restatement of Torts, 3 Restatement (Second) Torts 5 652D

(1977) .

Informed by the standard, the invasion of
personal privacy exception of 5 1-19(b)  (2)
precludes disclosure, therefore, only when the
information sought by a request does not pertain
to legitimate matters of public concern and is
highly offensive to a reasonable person. . . .
[W]e are judging an invasion of privacy in terms
of the objective common law concept of the
"reasonable person."

Perkins v. FOIC, supra, 175. Perkins was applying § l-

19(b) (2) rather than § l-20a(b); however, it sets forth the

measure of what would "legally constitute an invasion of
.

privacy."

Perkins also notes: "The legislature has, furthermore, '

determined that disclosures relating to the employees of

public agencies are presumptively legitimate matters of

public concern." Id., 174.

The Town's claim as to the privacy of performance

evaluations has been categorically rejected by the FOIC.

See, In the Matter of Dick Conrad and the New Haven Reaister

v. Suoerintendent,  Ansonia  Public Schools, FIC #93-229

(December 29, 1993) and Walter J. Casev v. Chairman, ,Board

of Education, Town of Darien, FIC #1997-068 (October 22,

1997). In both cases the FOIC ordered the disclosure of

performance evaluations of school superintendents.
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In applying the FOIA (§ 1-7 et seq., including 8 l-

20a(b))  the basic premise is that: "The Freedom of

Information Act expresses a strong legislative policy in--. --\ -.
favor of the open conduct of government and free public

access to government records.t' Wilson v. FOIC, 181 Conn.

324, 328 (1980). "The general rule under the Freedom of

Information Act is disclosure with exceptions to the rule

being narrowly construed." New Haven v. FOIC, 205 Conn.

767, 774 (1988); Superintendent v. FOIC, 221 Conn. 217, 232

(1992); Perkins v. FOIC, supra, 228 Conn. 167.

The Town, without citing to a single documented example

of personal information on the requested forms, seeks to
.

expand the narrow personal privacy exemption for materials

which would objectively be highly offensive upon disclosure

to documents which are primarily numerical measures of

activity and performance.

The Town's challenge to the evidentiary basis of the

decision is measured by the substantial evidence rule.

"Judicial review of an administrative agency decision

requires a court to determine whether there is substantial

evidence in the administrative record to support the

agency's findings of basic fact and whether the conclugions

drawn from those facts are reasonable.... Neither this

court nor the trial court may retry the case or substitute

its own judgment for that of the administrative agency on

the weight of the evidence or questions of fact."
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(Citations omitted; internal quotation marks omitted.)

Dolsner v. Alander, 237 Corm.. 272, 280 (1996).

"The  substantial evidence rule governs judicial review

of administrative fact-finding under the UAPA. General

Statutes 5 4-183(j) (5) and (6). An administrative finding

is supported by substantial evidence if the record affords a

substantial basis of fact from which the fact in issue can

be reasonably inferred. The substantial evidence rule

imposes an important limitation on the power of the courts

to overturn a decision of an administrative agency . . . and

to provide a more restrictive standard of review than

standards embodying review of weight of the evidence ?r

clearly erroneous action." (Citations omitted; internal

quotation marks omitted; footnote omitted.) Dolsner v.

Alander, 237 Conn. 272, 281 (1996). Substantial evidence

"is something less than the weight of the evidence, and the

possibility of drawing two inconsistent conclusions from the

evidence does not prevent an administrative agency's finding

from being supported by substantial evidence." (Citations

omitted; internal quotation marks omitted.) Id.

The Town relies on speculation as to what possibly is

in the evaluations. The one witness who testified as to the

content of the evaluations (Officer Gionfriddo) had never

observed anything personal on evaluations (ROR, Item 3,

Transcript, pp. 44, 105). Clearly, the possibility of

personal information does not establish the existence of
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highly offensive personal data on the evaluation forms. The

substantial evidence relied on by the Labor Board suggests-

the opposite.

The decision is affirmed and the appeal is dismissed.
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